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VALUE EXTRACTION SCHEMES
Reinhard Bork *
I. INTRODUCTION
Value extraction schemes, used by shareholders who buy a
company in financial distress in order to strip it of its assets, are
intensively discussed in the UK, but also in many other Member
States of the EU. Under the law of many European jurisdictions,
such schemes can be tackled in various ways. Remedies can be
found in transactions avoidance law, particularly through rules on
transactions at an undervalue and on intentionally fraudulent
transactions. Alongside this, instruments of company law – e.g.
shareholders’ liability or rules on share capital protection, under
some national company laws also directors’ liability – can be
activated. In some jurisdictions, general civil law and particularly
tort law can also be applied. In all, the laws of most EU Member
States address the problem of value extraction schemes.
However, there is no comparative work on this topic. For
some jurisdictions, publications on value extraction schemes are
available.1 But a comparative analysis, at least for the EU Member
States, is still missing. To fill this gap, a research project has been
undertaken by a working group of CERIL (the Conference on
European Restructuring and Insolvency Law2). It sought to collect
information on the rules in insolvency3, company and general civil
* Chair for Civil and general Procedural Law, University of Hamburg/Germany, Professor
for International Insolvency Law, Radboud Universiteit Nijmegen/NL.

For Germany, see Reinhard Bork, Reversal of Value Extraction Schemes: The German
Perspective, International Corporate Rescue 16 (2019), 153-158.
1

2 CERIL is an independent non-profit, non-partisan, self-supporting organisation of
persons committed to the improvement of restructuring and insolvency laws and practices in
Europe, the European Union and its Member States. For details, see http://www.ceril.eu/.
3 Regarding terminology, this study adopts the English distinction between corporate
insolvency and personal bankruptcy. In other countries, the word “bankruptcy” refers to
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laws from various jurisdictions in the EU regarding the reversal of
value extraction schemes, whereas criminal law has not been
subject of the present research. Reports from fourteen
jurisdictions have been collected.4 The present article introduces
the results and mirrors the final report, published by CERIL on 24
October 2019.5
Insolvencies are sometimes caused by shareholders sucking
the last valuable assets from their company, only based of the
sheer ownership of the shares in the company. It can frequently be
observed that investors buy a company in financial distress via
share deal and, while feigning a rescue attempt, strip it of its
assets and eventually send it into insolvency proceedings. The
company is then no longer salvageable, is subject to liquidation
proceedings, and creditors will then receive only a small (if any)
return of the proceeds.
Such value extraction schemes appear in various shapes:
shareholders (or other closely related persons) are granted a
contract as directors and receive an unusually high salary; the
company pays a “management fee” to the shareholders without
them being official directors; shareholders grant a short term loan
with unusually high interest rates which is paid back in the vicinity
of the application for, or opening of, insolvency proceedings;
shareholders receive charges over company property for securing
such loans; shareholders buy assets for an unusually low price or
corporate as well as personal financial difficulties. These differences in approach can be left to
one side for the purposes of this research.
The group of conferees was chaired by Reinhard Bork (Germany) and Catarina Serra
(Portugal). Members of the group are Reinhard Dammann (France), Miodrag Dordevic
(Slovenia), Artur Galea Salomone (Malta), Jasnica Garaši
(Croatia), Tuomas Hupli
(Finland), Ivan Ikrényi (Slovakia), Renato Mangano (Italy), Grégory Minne (Luxembourg),
Anders Ørgaard (Denmark), Annina H. Persson and Göran Millqvist (Sweden), Tomáš
Richter (the Czech Republic), Ignacio Sancho (Spain), Jean Luc Vallens (France), Melissa
Vanmeenen (Belgium), Rolef de Weijs (the Netherlands), Oleg Zaitsev (Russia), Kristin van
Zwieten (United Kingdom). Contributions came from 13 group members, namely Reinhard
Bork (Germany, also reporting on the law of England and Wales), Miodrag Dordevic
(Slovenia), Jasnica Garaši (Croatia), Tuomas Hupli (Finland), Ivan Ikrényi (Slovakia),
Renato Mangano (Italy), Anders Ørgaard (Denmark), Annina H. Persson and Göran Millqvist
(Sweden), Tomáš Richter (the Czech Republic), Ignacio Sancho (Spain), Catarina Serra
(Portugal), Jean Luc Vallens (France) and Rolef de Weijs (the Netherlands). The final report
has been drafted by Reinhard Bork.
4

5 Available at http://www.ceril.eu/uploads/files/ceril-report-2019-2-on-reversal-of-valueextraction-schemes.pdf (last accessed 10 December 2019).
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lease them back for excessive remuneration; etc. After the opening
of insolvency proceedings, Insolvency Practitioners (if necessary
by approaching a court) will try to reverse the value extraction
scheme by recollecting unfair advantages from the shareholders,
be it by means of transactions avoidance, be it by means of
company or general civil law.
In the UK, the government launched a consultation on
Insolvency and Corporate Governance on 20 March 20186 which,
among other things, has explicitly addressed value extraction
schemes. The consultation (p. 15) describes the following example:
A company in financial trouble is bought by a new
investor. The new investor injects £20m as a loan into the
company, to support its working capital. The company
pays interest on the loan at considerably more than a
commercial rate and the loan is secured over the
company’s property. In addition, the company pays a
‘management fee’ to the investor. The company
subsequently enters formal insolvency. The investor has
benefited from interest payments and management fees
prior to the insolvency and, at insolvency, benefits from its
charge over the assets (…).
On 26 August 2018, the UK government published a
response to this consultation7 and has announced that it intends
to tackle the problem of unfair transactions in the lead up to
insolvency (p. 36 et seq.), albeit without making concrete
proposals. According to this response, many participants in the
consultation have expressed their concern that the current powers
of Insolvency Practitioners (or courts) under English law are not
sufficient to undo such transactions. It is most likely that this is
also a problem in many other jurisdictions. Against this
background, the CERIL Working Party on Transactions Avoidance
6https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachme

nt_data/file/691857/Condoc_-_Insolvency_and_Corporate_Governance_FINAL_.pdf (last
accessed 10 December 2019), p. 13 et seq.
7https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachme
nt_data/file/736163/ICG_-_Government_response_doc__24_Aug_clean_version__with_Minister_s_photo_and_signature__AC.pdf (last accessed
10 December 2019).
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started the aforementioned survey on the reversal of value
extraction schemes, collecting information on the available rules
in the Member States and evaluating the results. This was
achieved by distributing a questionnaire which was designed to
cover the available remedies under insolvency law (with the focus
on liquidation proceedings8), company law, and general civil law
(e.g. contract law or tort law). The present paper submits the
results of this survey.
II. GENERAL OBSERVATIONS
Value extraction schemes are a well-known phenomenon in
many jurisdictions covered by the survey, albeit with diverging
emphasis. They have been discussed primarily – but not
exclusively – in the context of insolvency proceedings where the
estate was insufficient and did not even cover the costs of the
proceedings. However, while in some countries value extraction
schemes, although challengeable under insolvency or company
law, were not a major topic for a long time (Croatia, Czech
Republic, England and Wales, Finland, Italy, the Netherlands,
Portugal, Slovakia, Slovenia), they were judged as a severe
problem which has led to comprising case law or even legislative
activities in others (Denmark, France, Germany, Spain, Sweden).
Nevertheless, there is general agreement that such schemes need
to be fought on, although one must bear in mind that serious
investments could be deterred by rules that are too strict.
However, remedies can be found in insolvency law, particularly
transactions avoidance law (III.), company law (IV.) and general
civil law (V.).
III. TRANSACTION AVOIDANCE LAW
Starting with transactions avoidance law, value extraction
schemes can be voidable as preferences (1.) as well as transactions
at an undervalue (2.) and intentionally fraudulent transactions
(3.). Most of these rules have not only objective requirements (e.g.
8 Value extraction schemes leave the company frequently with few valuable assets. Hence,
restructuring proceedings – including debtor-in-possession proceedings – are not very likely
and therefore left out in this paper. The same holds true for the sometimes eroding effects of
failed restructuring proceedings which may leave the company with less assets than were
available before the commencement of restructuring efforts.
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detriment to the general body of creditors or performance within a
certain suspect period) but also subjective requirements (mental
elements, such as intent, knowledge or negligence); both will be
described below. Special attention is required regarding rules on
shareholder loans (4.). Many laws have special rules where closely
connected parties are involved. These rules will not be evaluated
when discussing the laws on preferences, transactions at an
undervalue and intentionally fraudulent transactions, but in a
separate chapter of this paper (5.).
1. PREFERENCES
Under certain conditions, in nearly all jurisdictions –
except for the Netherlands9 – payments (whether excessive or not)
can be clawed back on the basis of rules on preferences,10 roughly
defined as “performances to the benefit of a creditor who would be
worse off without this performance”. Some national laws restrict
claw-back of preferences to improper or unusual transactions
(Denmark, Finland). Others, namely Croatia, Germany, Italy and
– albeit without mentioning these terms – France, Portugal11 and
Sweden,12 distinguish between “congruent coverage” (where the
payments meet the terms of the (loan etc.) agreement between
9 Dutch law has no special rules on preferences or transactions at an undervalue but
instead two rules on voluntary and obligatory legal acts which are manifestations of the actio
pauliana. The transaction avoidance law of the Netherlands is therefore discussed below at
III.3.
10 For details of the law of avoiding preferences, reference can be made to the CERIL
report “Clash of Principles: Equal Treatment of Creditors vs. Protection of Trust in European
Transactions
avoidance
Laws”
of
26
September
2017,
available
at
http://www.ceril.eu/publications/statement-2017-1/ (last accessed 10 December 2019).

In Portugal, only the granting of charges no longer than six month prior to the
application for insolvency proceedings is challengeable (without any further condition) as
preference (so-called unconditional avoidance rule). This refers to the granting of charges
related to pre-existing obligations. But not only this granting is challengeable but also the
granting of preferences simultaneously with the rise of the corresponding debt which occurs
within sixty days prior to the application for the insolvency proceedings. All other legal acts,
particularly payments, are only voidable as transactions at an undervalue or as intentionally
fraudulent transactions. Exceptions are premature payment of debts which fall due after the
commencement of insolvency proceedings, unusual payments and performances which the
creditor could not claim. Insofar, they are “incongruent” in the sense defined in the text above
and can be clawed back as preferences.
11

12 For Spain, see Art. 1292 Civil Code: “Payments made in the state of insolvency on
account of obligations which the debtor could not be compelled to fulfil at the time of making
them shall also be capable of rescission.”
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creditor and debtor company) and “incongruent coverage” (where
the shareholder receives payments which are not due or for other
reasons not covered by the agreement between creditor and
debtor company), permitting the avoidance of incongruent
coverages at all or under alleviated preconditions. Most other
jurisdictions are not familiar with this distinction, but all agree
that performances in the vicinity of insolvency should be voidable
in principle. However, significant differences can be observed
regarding the details.
First, while all transactions avoidance laws require the
transaction to disadvantage the general body of creditors as a
general prerequisite for any avoidance, some have an additional
prerequisite that the debtor was (or became13) substantively
insolvent at the time at which the transaction to be challenged was
carried out, substantive insolvency mostly being defined as
inability to pay debts when they fall due (Croatia, Czech Republic,
Denmark, England and Wales, Finland, France, Germany, Italy,
Slovakia, Slovenia, Sweden). Under the law of Spain, substantive
insolvency of the debtor is irrelevant; instead, a fixed suspect
period prior to the dissolution of the company or the
commencement of insolvency proceedings is implemented,14
which may serve as an implicit irrebuttable presumption of the
debtor’s insolvency.
Second, almost all countries involved in the study have
established a suspect period in their insolvency laws.15 However,
the finer details here are also hugely varied. First, the laws choose
different starting points for the calculation of the relevant time
period, which always runs backwards: in most countries, this is
not the opening of insolvency proceedings (differently: Italy16 and
13

This refers to cases where the transaction in question triggers the insolvency.

14

Cf. next paragraph.

15 General remarks on relevant time periods can be found in Gerard McCormack/Andrew
Keay/Sarah Brown, European Insolvency Law – Reform and Harmonization, Edward Elgar
Publishing, Cheltenham (UK)/Northampton (MA, USA), 2017, p. 135 et seq., p. 141 et seq.

This will change when the Decree of 12 January 2019, No. 14, containing the ‘Code on
Business Crisis and Insolvency (Codice della crisi d’impresa e dell’insolvenza)’ enters into
force according to which the point in time for calculation of the suspect period will be the date
of the application for opening of insolvency proceedings. The Code will enter into force on 15
August 2020, with the exception of a few regulations which are already applicable since 16
March 2019.
16
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Spain17) but the application for such proceedings18 (Croatia, Czech
Republic, Denmark, England and Wales, Germany, Poland,
Portugal,19 Slovenia and Sweden), regularly including the time
span between the application for and the opening of insolvency
proceedings. Second, in all countries except Spain (here, the
suspect period has a uniform length of one or two years) the
length of the suspect period depends on the avoidance grounds.
For preferences, the length varies from three months (Croatia,
Denmark, Finland, Germany and Sweden) to six months (England
and Wales20, Italy and Portugal21), and even to one year (the Czech
Republic, Slovakia and Slovenia). Some laws use a longer time
period if the defendant is a shareholder22 or a closely related party
(insider)23. A special case is France, where the suspect period
depends on the cessation of payments and is determined by the
court accordingly but is no longer than eighteen months prior to
the opening decision.
Third, many laws attach mental elements to avoidance
actions, i.e. subjective prerequisites such as intent, knowledge of
certain circumstances or – as a defence – good faith, be it on the
part of the debtor or the defendant.24 Again, national laws proceed
quite differently. Some countries (e.g. the Czech Republic,
Denmark, Portugal,25 Slovakia and Spain) refrain from using
subjective requirements entirely. Others take a different approach:
they frequently demand knowledge of the defendant of the
debtor’s (imminent) insolvency (partly in Croatia, France,
Germany and Slovenia, and completely in Finland, Italy and
17 The law of Malta refers to the “dissolution of the company”, which is a result of the court
decision to open insolvency proceedings.
18 Equivalents can be found in other methods of commencing insolvency proceedings, for
example the out-of-court appointment of an administrator in England and Wales. The
difficulty here is that some rules which mention the “opening” of proceedings are referring to
the application for or the commencement of the proceedings rather than the opening decision
of the court; cf. also McCormack/Keay/Brown (fn. 15), p. 161 et seq.
19 Cf. above fn. 11.
20

But two years where the opponent is a closely related party, cf. below at III.5.

21

For the latter, see above fn. 11.

22
23

Cf. below at III.4.
Cf. below at III.5.

24

General observations by McCormack/Keay/Brown (fn. 15), p. 163 et seq.

25

Cf. above fn. 11.
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Sweden) or of an application for insolvency proceedings (Croatia
and Germany).26 In contrast, “good faith” of the defendant is
irrelevant in England and Wales27 and instead the debtor’s desire
to put the other party in a better position is necessary.
However, transactions avoidance is not possible if the
shareholder is sufficiently secured, because in this case the
payment is not detrimental to the general body of creditors which
is required in all jurisdictions. The grant of the charge is the
detrimental aspect, and it is for this reason that challenging the
charge is predominant to challenging the payment. In other
words, payments on secured credit are only voidable if the security
is voidable itself which is possible in Croatia, Czech Republic,
Denmark, England and Wales, Finland, Germany, Italy, Portugal
and Sweden, where charges can be challenged under similar
prerequisites as payments, at least if the security right is granted
subsequently for an already existing debt.28
Another
question
is
whether
the
underlying
disadvantageous contracts rather than the payments on such
contracts can be challenged. For example, the answer is
affirmative in Croatia, England and Wales, France and Germany
where contracts can be challenged under similar prerequisites as
transactions, provided that the contract caused an immediate
disadvantage to the general body of creditors which is the case in
most value extraction schemes if the counter-performance of the
shareholder is unusually low. In Spain, contracts are subject to
transactions avoidance law and also to the general rule on
intentionally fraudulent transactions in the Civil Code.29
2. TRANSACTIONS AT AN UNDERVALUE
In all jurisdictions included in this study – except for the
Netherlands30 –, payments covered by a value extraction scheme
26

For the burden of proof, see below at III.5.

Rebecca Parry and Sharif Shivji in: Rebecca Parry/James Ayliffe/Sharif Shivji (eds.),
Transaction Avoidance in Insolvencies, Oxford University Press, 3rd edn., Oxford 2018, para.
5.108. This is different where the defendant is a third party, cf. sec. 241(2) IA 1986.
28 Special rules are available if the collateral secures a shareholder loan, cf. below at III.4.
27

29

See below at V.1.

30

Cf. above at fn. 9.
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can be challenged on the basis of special rules for transactions at
an undervalue,31 roughly described as “performances to the benefit
of the opponent which result in a reduction of assets without (or
with no compensating) counter-performance”. The decisive
substantive prerequisite is that the performance of the debtor was
gratuitous, which is mostly defined as being without adequate and
balancing counter-performance of the recipient. Regarding value
extraction schemes, this covers (for example) unusually high
salaries, interest rates32, or remunerations or sales for unusually
low prices. Most laws provide for exceptions, e.g. for occasional
gifts of reasonable or low value, but these exceptions are of no
importance in the context of value extraction schemes.
Most jurisdictions are content with the objective
requirement of the transaction being at an undervalue and refrain
from demanding additional prerequisites. It is, in particular, not
necessary that the debtor was substantively insolvent at the point
in time when the transaction was performed, the Czech Republic,
England and Wales, France33 and Slovakia being important
exceptions. In Denmark, there is a longer suspect period (one year
instead of six months) unless it is proven that the debtor was not
insolvent or became insolvent as a result of the transaction.
There is, however, in all jurisdictions a suspect period, the
length of which varies from country to country. This suspect
period is six months to one year in Denmark and Sweden, one year
in the Czech Republic, Finland, Portugal and Slovakia, up to two
years in France and Italy,34 two years in England and Wales, and
Spain, three years in Slovenia and four years in Croatia and

In England and Wales, not only sec. 238 Insolvency Act 1986 (which will be explored
here) deals with transactions at an undervalue but also sec. 423 Insolvency Act 1986 (which
will be discussed later; cf. below fn. 42).
31

32 One important aspect might be whether the company would have been able to get credit
for lower interest rates from other lenders.

According to Art. 632-1(1)No.1 and 2 Code de Commerce, gratuitous transactions which
have occurred since the date of the cessation of payments shall be considered null and void.
However, Art. 632-1(2) permits the court to set aside gratuitous acts described in Art. 6321(1)No.1 Code de Commerce if they were made within six months prior to the date of the
cessation of payments.
33

34

See above at III.1. and fn. 33.
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Germany, in most jurisdictions calculated backwards from the
application for – not the opening of – insolvency proceedings.35
Nearly all jurisdictions refrain from requiring mental
elements such as intent of the debtor or knowledge of the
opponent36 of the debtor’s insolvency. This holds true for the laws
of Croatia, the Czech Republic, Denmark, Finland, France,
Germany, Italy, Portugal, Slovenia and Spain. However, under
some of these laws, a subjective perspective is taken for
establishing the gratuitousness of the performance. According to
judgments of the German Bundesgerichtshof, for example, it is
necessary that both parties (company and shareholder) are aware
of the inequality of the performances,37 and in Denmark a
transaction is deemed to be gratuitous if it appears to be the result
of generosity.38 England and Wales accept the “good faith”
defence regarding the debtor’s intent if at the time there were
reasonable grounds for believing the transaction would benefit the
company.
In sum, avoiding transactions at an undervalue seems to be
a very efficient remedy against value extraction schemes in almost
all jurisdictions. However, it should be emphasised that the effect
of tackling value extraction schemes as a transaction at an
undervalue can be limited to the excessive part of the
performance.39 If, as a simple example, a fee of 100 is usual and
the parties have agreed to pay 140, only 40 can be clawed back
under rules on transactions at an undervalue.
3. INTENTIONALLY FRAUDULENT TRANSACTIONS
A third group of voidable performances relevant in the
context of value extraction schemes are intentionally fraudulent
transactions, roughly defined as “any act performed with the (as
the case may be: implied) intent to disadvantage the general body
35

Cf. above at III.1.

36 “Opponent” is the person who benefited from the challengeable transaction. This is not
necessarily a creditor and will henceforth be labelled “counterparty”, “opponent” or
“defendant”.
37 BGH, 15.9.2016 – IX ZR 250/15 = NZI 2017, 68. Critical remarks by Reinhard Bork, Die
Anfechtung unentgeltlicher Leistungen nach § 134 InsO, NZI 2018, 1-9.
38

§ 64(1) Danish Bankruptcy Act.

39

See for Germany BGH, 25.6.1992 – IX ZR 4/91 = NJW 1992, 2421.
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of creditors or similar mental elements (such as knowledge)”. This
type is the modern form of the actio pauliana the appearance of
which can be established in nearly all jurisdictions covered by this
survey. Only France has no specific rules on intentionally
fraudulent transactions but provides a general long suspect
period.40 In Portugal, there are two avoidance regimes. One
enables the Insolvency Practitioner to tackle transactions which
have been performed to the detriment of the general body of
creditors in bad faith of the defendant no longer than two years
prior to the application for insolvency proceedings. The other is
part of the Civil Code, to which the Insolvency Act refers, and will
be dealt with later on in this paper.41 Actio pauliana-type rules are
typically marked by intensive mental elements, long suspect
periods and little objective criteria.42 However, wording and
location of the relevant rules vary from country to country. In the
Netherlands, for example, transactions avoidance law consists of
two rules on avoidance grounds only and both are appearances of
the actio pauliana.43 In other jurisdictions, such rules are not
(Spain) or not exclusively (Portugal) part of insolvency law but
rather of general civil law.44 In many countries, rules on
intentionally fraudulent transactions can also be used to contest
onerous contracts (e.g. Croatia, Germany).
At the forefront of actio pauliana-type rules are mental
elements, mostly for both sides. Nearly all national transactions
avoidance laws require the debtor’s intent or purpose to defraud
or disadvantage their creditors (Croatia, Czech Republic,
Denmark, England and Wales, Finland, Germany, Italy, Slovakia,
Spain and Sweden), whereas knowledge suffices in the
40

See above at the end of III.1.

41

Cf. below at V.1. At this stage, only the insolvency law rules are analysed.

An important exception is England and Wales where sec. 423 Insolvency Act 1986
requires that the fraudulent transaction is a transaction at an undervalue.
42

43 Cf. sec. 42, 47 Faillissementswet (Fw). Sec. 42 Fw covers voluntary legal acts, i.e. acts
which the debtor was not obliged to perform; they can be challenged if the debtor knew or
should have known that the act would prejudice the creditors and – in case the legal act was
received against consideration – the counterparty had or should have had the same
knowledge. Sec. 47 Fw covers obligatory legal acts, i.e. acts the performance of which the
debtor was obliged; they can be challenged only where either both parties colluded or the
counterparty knew of a pending application for opening insolvency proceedings.
44

More below at V.1. and for Portugal above at fn. 41.
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Netherlands for the avoidance of voluntary legal acts45 and in
Portugal where knowledge of the (imminent) insolvency is
required.46 This is frequently, but not always, accompanied by the
counterparty’s knowledge of the debtor’s intent (Croatia, Czech
Republic, Germany, Slovakia), of the detriment to the general
body of creditors (Italy47 and the Netherlands48) or of the debtor’s
insolvency (Portugal, Slovenia) as an additional prerequisite.
More strictly, collusion between debtor and counterparty is
required in the Netherlands for the avoidance of obligatory legal
acts unless the counterparty knew of a pending application to
open insolvency proceedings.49 A different approach is taken in
Denmark and Sweden, where avoidance is only possible if the
debtor was (or became as a result of the transaction) substantively
insolvent and the counterparty knew or should have known of the
insolvency and the circumstances causing the transaction to be
fraudulent.
In nearly all jurisdictions the debtor is not required to be
substantively insolvent at the point in time when the transaction
was performed; exceptions are Denmark50 and Sweden. However,
given that mental elements are difficult to prove, in Germany it is
taken as substantial evidence for mental elements such as the
debtor’s intent to disadvantage creditors or the counterparty’s
knowledge of this intent, if the parties knew that the debtor
company was (at least imminently) insolvent.51 Similarly, Dutch
law contains no express reference to the insolvency of the debtor;
however, according to the Supreme Court of the Netherlands, the
mental elements (i.e. knowledge/collusion) require that the
45

Cf. above at fn. 43.

46

Cf. above III.3.

Special prerequisites apply under Italian law if the debtor received a consideration. In
this case, either collusion of the parties or the counterparty’s knowledge of the debtor’s intent
is required.
47

49

Cf. above fn. 43.
Cf. above fn. 43.

50

See above at III.3.

48

BGH, 14.6.2018 – IX ZR 22/15 = ZIP 2018, 1794; 18.1.2018 – IX ZR 144/16 = NZI 2018,
264; 14.9.2017 – IX ZR 3/16 = NZI 2018, 114; 6.7.2017 – IX ZR 178/16 = NZI 2017, 850;
5.3.2009 – IX ZR 85/07 = BGHZ 180, 98 = NJW 2009, 1601; 29.11.2007 – IX ZR 121/06 =
BGHZ 174, 314 = NJW 2008, 1067; 13.4.2006 – IX ZR 158/05 = BGHZ 167, 190 = NJW 2006,
2701.
51
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opening of insolvency proceedings and a lack of assets for use in
such proceedings were reasonably foreseeable at the time of
performance,52 which indirectly makes the insolvency of the
debtor an important factor. The same holds true for Portugal,
where the mental element of “bad faith” is defined as awareness of
the debtor’s existing or imminent insolvency.53 In England and
Wales, there must be a “victim” of the transaction under sec. 423
IA 1986, and creditors won’t be victims if the company can
nevertheless pay in full.
Suspect periods for intentionally fraudulent transactions
are usually longer compared to preferences and transactions at an
undervalue. Time frames range from one year in Slovenia, two
years in Portugal, four to ten years in Germany, five years in the
Czech Republic, Slovakia and Sweden and ten years in Croatia. In
most jurisdictions these are calculated backwards from the
application for – not the opening of – insolvency proceedings.54
The laws of Denmark, England and Wales and Finland have no
suspect period at all.
4. SHAREHOLDER LOANS
Special rules on the avoidance of transactions in favour of
shareholders are rare. They can be found in the laws of Croatia,
Germany, Italy, Portugal and Slovakia. The laws of the Czech
Republic, England and Wales, France, the Netherlands, Spain and
Sweden do not address shareholders with a special avoidance
ground but legislators tend to include them in rules for closely
related parties, as described below.55 Only a handful of laws
contain no special rules at all (i.e. the insolvency laws of France
and Slovenia).
In Croatia and Germany, transactions of the debtor
company made with regard to shareholder loans can be challenged
without further requirements if (1) the debtor is a company which
Hoge Raad, 22.12.2009 – 08/02255, ECLI:NL:HR:2009:BI8493 (ABN AMRO BANK
N.V. v. van Dooren q. q. III), para. 3.7.
53 See above at III.3.
52

54

Cf. above at III.1.

55

At III.5.
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does not have a natural person as a general partner, nor a general
partner which is a company that has a natural person as its own
general partner, and (2) performance was rendered no more than
a year (for the granting of collateral five years in Croatia and ten
years in Germany) prior to the insolvency application. Neither
substantive insolvency of the debtor nor mental elements of the
parties are required. Similar rules can be found in the laws of Italy
(albeit in Company Law) and Portugal. In Slovakia, all payments
of dividends to shareholders can be contested unless the company
has fully satisfied all registered unsecured claims.
5. CLOSELY CONNECTED PARTIES
In nearly all jurisdictions – with the exception of France
and Slovenia56 – there are rules which amend the general norms
of transactions avoidance laws for closely related parties, i.e.
insiders.57 Amendments concern presumptions for objective (e.g.
detriment to the general body of creditors) or subjective
prerequisites (e.g. knowledge of the counterparty of the debtor’s
insolvency). Such presumptions shift the burden of proof from the
claimant (typically the Insolvency Practitioner or a disadvantaged
creditor) to the defendant (the closely connected party).
In more detail, the amendments regarding closely related
parties are as follows: In some countries, the suspect period is
longer for closely related parties than for normal unsecured
creditors or it even ceases to apply (the Czech Republic, Denmark,
England and Wales, Finland, Italy, Slovakia and Sweden). In
others, there is a rebuttable presumption that the requirements of
detriment to the general body of creditors (the Netherlands and
Spain), of substantive insolvency (the Czech Republic, Denmark,
England and Wales, Finland, the Netherlands, Slovakia and
Sweden) or of mental elements (Croatia, the Czech Republic,
England and Wales, France, Germany, the Netherlands, Portugal
and Sweden) have been fulfilled.58 As opposed to that, the shift of
burden of proof for closely related parties is in some jurisdictions
In Slovenia, special rules for closely related parties are only available for personal
bankruptcies which will be left out here.
56

57

Cf. McCormack/Keay/Brown (fn. 15), p. 137 et seq., p. 139.

58 General remarks on the relevance of such presumptions in McCormack/Keay/Brown
(fn. 15), p. 135.
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itself generally (the Netherlands: one year for the avoidance of
voluntary legal acts) or for certain grounds of avoidance (Croatia
and Germany: two years for detrimental contracts concluded in
fraudulent intent) limited to certain time periods.
Against this background, a decisive question in the context
of value extraction schemes is whether shareholders and directors
are considered closely related to the debtor company. As regards
shareholders, in few jurisdictions every shareholder is deemed
closely connected (unclear for the Czech Republic). In others, this
effect is restricted to shareholders with significant influence, e.g.
personal liability (Germany, Portugal) or more than 5% resp. 10%
(Spain) or 25% (Croatia and Germany) of the company’s share
capital; holder of a substantial part of the company’s capital
(Denmark); more than 50% of the issued capital (the Netherlands)
or special knowledge (Croatia and Germany) or control (England
and Wales). Directors and board members are included in Croatia,
the Czech Republic, England and Wales, Germany, the
Netherlands, Portugal and Spain. In Italy, only members of a
group of companies and accordingly only intra-group transactions
are covered.
6. VARIA
In some jurisdictions rules can be found which do not
follow a general approach but are shaped for tackling certain
situations which are of importance in the present context. For
example, under Danish law the payment of wages or other work
remunerations to closely related parties within the six months
prior to the application for insolvency proceedings can be
challenged without further prerequisites if they evidently exceed
what would be considered reasonable; excessive wages can be
clawed back if they were paid earlier than six months but no
longer than two years prior to the insolvency application, unless it
is proven that the debtor was (and became) not insolvent at the
relevant time. A similar rule is available in Finland where
excessive wage payments can be challenged if they were paid no
longer than three years prior to the insolvency application, unless
it is proven that the debtor was (and became) not insolvent at the
relevant time.
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The Finish Bankruptcy Act contains a provision on
artificial transactions which can be disregarded without further
prerequisites if the transaction’s legal form does not correspond to
its actual content or intent and if this form is used in order to
avoid enforcement or to keep assets out of reach of creditors.
In England and Wales, sec. 244 Insolvency Act 1986
permits the avoidance of extortionate credit transactions,
provided the credit transaction was entered into in the period of
three years ending with the day on which administration or
liquidation proceedings were commenced. This rule covers
contracts which require the company to make grossly exorbitant
payments. However, the test is whether the credit agreement is “so
unfair as to be oppressive”59 which is difficult to establish. In
addition, sec. 245 Insolvency Act directly voids floating charges
granted by an insolvent company within twelve months ending
with the commencement of insolvency proceedings unless the
floating charge was established against new and fair value. For
connected parties the suspect period is two years and substantive
insolvency of the debtor at the relevant time is not necessary.
IV. COMPANY LAW
Alongside transactions avoidance law, additional remedies
can be found in the company laws of many jurisdictions. Although
none of the company laws implemented in this study deals with
value extraction schemes directly, some address agreements with
shareholders concerning financial assistance for the shareholder
(Denmark) or for the company by the shareholder (Germany) or
the consideration for the shareholder’s occupation (Denmark),
trying to ensure the market conformity of such transactions.
Besides such specific regulations, rules on directors’ liability (1.)
and on share capital protection (2.) can be enforced. In this
chapter, norms on these topics are in the focus, including those
which are part of insolvency law rather than company law, albeit

59 Paragon Finance Plc v Nash [2001] EWCA Civ. 1466; White v Davenham Trust Ltd
[2010] EWHC 2748 (Ch) and on appeal [2011] EWCA Civ. 747.
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under restriction to limited liability companies which prevail in
practice.60
1. DIRECTORS’ LIABILITY
Starting with directors’ liability, rules on this subject can be
found in nearly all jurisdictions covered by this survey. First, there
are general liability rules according to which the directors shall
conduct the company’s affairs with the due care of a prudent
businessman and directors who breach these duties shall be liable
to the company for any damage arising (Croatia, Denmark,
England and Wales, Germany, Italy, the Netherlands, Portugal,
Slovenia, Spain). In the context of value extraction schemes, this
means that directors who (e.g.) conclude detrimental contracts
and pay excessive remunerations to shareholders and thereby
cause damage to the company can be held liable in person.
However, those norms are frequently not applicable where a
shareholders’ meeting has approved of or even directed the
conclusion of such contracts or the making of payments and
directors are bound to directions of the shareholders’ meeting
(Croatia, Germany).61
Second, directors are, in many jurisdictions, obligated to
compensate the company for causing the company’s insolvency in
a reproachable manner (Portugal) or at least for payments made
to creditors after the company has become substantively
insolvent. For example, this is true for Croatia, Czech Republic,
Germany and Slovenia, although in these jurisdictions the relevant
rules shall not apply to payments which are compatible with the
due care of a prudent businessman. In some jurisdictions,
directors can be held liable if they knew that the company was
facing an imminent threat of insolvency and failed to take all
necessary and reasonably foreseeable steps to avoid insolvency or
at least disadvantaging creditors. However, the consequences
It is for this reason, the norms on related party transactions, implemented in national
laws following the Directive (EU) 2017/828 of the European Parliament and of the Council of
17 May 2017, amending Directive 2007/36/EC as regards the encouragement of long-term
shareholder engagement (OJ of 20 May 2017 – L 132/1), are not considered here.
60

61 As opposed to that, shareholders lose the ability to authorise or ratify a breach under
English law where directors’ duties have become affected by the need to have regard to
creditors’ interests, because the company is (nearly) insolvent.
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diverge: in England and Wales and Slovakia (and to some extent
in Sweden) a breach of this duty leads to a claim for damages, in
the Czech Republic and Denmark the directors have to pay back
their wages or comparable consideration.
Third, the directors can be held liable for certain payments
to shareholders. This is sometimes restricted to payments which
have led to the company becoming illiquid (Germany) or to
payments for which causation of insolvency was recognisable
whilst observing the due care of a prudent businessman. Applying
such rules to value extraction schemes means that directors have
to reimburse to the company all payments which have been made
to the shareholder after the point in time where the company was
either unable to pay its debts or was overindebted. This is not a
remedy against contracts with a hollowing effect (as contracts are
not payments) yet a precaution against further diminishing the
estate to the detriment of the general body of creditors.
Fourth, directors can be held liable for damages in some
jurisdictions if they omit to file for insolvency proceedings once
the company has become substantively insolvent. Such duties to
apply for the opening of insolvency proceedings in due time after
the occurrence of substantive insolvency can be found in the
(insolvency) laws of Croatia, the Czech Republic, Germany,
Portugal, Slovakia and Spain. In England and Wales directors can
be held liable for fraudulent trading where the business has been
carried on with the intent to defraud creditors, or for fraudulent
trading where the directors must have known that the company
had liabilities in excess of its assets and that liquidation was
inevitable.
Directors in the sense of the aforementioned norms are
generally not only the current regular office holders but also
former directors (provided they were office holders at the relevant
time), shadow directors and de facto directors. In some
jurisdictions, the same liability as to directors applies to persons
(or at least to shareholders) who intentionally misuse their
influence in the company to their own benefit (Croatia, Czech
Republic, Denmark, Italy, Portugal, Slovenia). In others, this is
restricted to the influence of a parent company in a group of
companies (Germany).
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2. SHARE CAPITAL PROTECTION
Some company laws provide also for rules on protecting the
capital of the company which are relevant for fighting value
extraction schemes. While some laws are completely silent on this
matter (Czech Republic, France), in Germany the statute on
companies with limited liability interdicts the repayment of the
assets necessary to maintain the company’s share capital to the
shareholders. Although the rule does not cover payments which
are compensated by a full claim to counter-performance against
the shareholder, in the context of value extraction schemes this
exception is mostly not met, since the shareholder, by definition,
receives excessive or unusually high salaries, management fees,
interest rates etc. If the rule on share capital protection is violated,
the shareholder has to pay the money back and the directors who
have made the payments are personally liable if the money cannot
be clawed back from the shareholder. Similar rules can be found
in the company laws of Croatia and Sweden (where payments not
only to shareholders but also to other recipients are covered).
Other jurisdictions restrict themselves to narrowly shaped
rules on the conditions for distributing dividends (Denmark, the
Netherlands, Portugal, Slovakia) or protect share capital indirectly
with norms on financial assistance for shareholders (Denmark).
V. GENERAL CIVIL LAW
The tools of transactions avoidance law and company law
are sometimes complemented by those of civil law. Special
appearances of the actio pauliana (1.) and instruments of tort law
(2.) and contract law (3.) are central.
1. ACTIO PAULIANA
In some jurisdictions the actio pauliana is part of general
civil law, not – or not exclusively – of insolvency law.62 They are
dealt with here provided they are applicable in insolvency
proceedings.63 A first example is Portugal where Art. 127
62

See for insolvency law above at III.3.

63 It is for this reason that transactions avoidance provisions in national civil codes or
special statutes outside insolvency acts are not mentioned here, unless they can be enforced in
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Insolvency Act refers to Art. 610 et seq. Civil Code. This rule
requires (1) a performance either after the incurrence of the debt
or with the debtor’s intent to disadvantage their creditors, (2) that
the transaction was detrimental to the creditors and (3) when the
transaction is onerous, bad faith of both parties. However, the
avoidance of intentionally fraudulent transactions under this rule
is the task of the disadvantaged creditor, not of the Insolvency
Practitioner, and the proceeds, which return to the insolvency
estate, do not benefit the general body of creditors but only the
creditor who took the avoidance initiative.
The same holds true for Spain where Art. 71.6 Insolvency
Act refers to Art. 1291.3 Civil Code. Under this rule, contracts
entered into in fraud of creditors are capable of rescission, when
the creditors cannot otherwise recover what is owed to them. The
rescission leads to the return of the received and its fruits (Art.
1295 Civil Code). The counterparty is also liable for damages if
they acted in bad faith (Art. 1298 Civil Code). However, this
appearance of the actio pauliana is subsidiary and may not be
exercised unless the aggrieved party lacks any other remedies of
recovery (Art. 1294 Civil Code). Since it is for the Insolvency
Practitioner to take this action once insolvency proceedings have
been opened, the regular insolvency law on transaction avoidance
precedes.
A similar rule can be found in Art. 67 Civil Obligation Act of
Croatia, where onerous disposal can be contested if at the time of
disposal the debtor knew or could have known that such an action
would cause damage to their creditors and if this was known or
could have been known to the person with whom or to whose
benefit the legal transaction was undertaken.
Further, Art. 1167 of the French Code Civil enables a
creditor to challenge fraudulent actions entailing personal damage
for this creditor. Special knowledge of the counterparty is not
required. In insolvency proceedings, this claim can be enforced by
the Insolvency Practitioner.

insolvency proceedings. Such rules can be found in the laws of the Czech Republic, Germany,
the Netherlands, Slovakia and Slovenia.
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In Italy, Art. 2901 et seq. Civil Code permit the avoidance of
transactions detrimental to a creditor by this creditor if the debtor
intended (or was aware of) the damage to the creditor and – where
the transaction was performed against consideration – the
counterparty shared the debtor's intent or awareness. In
insolvency proceedings, this claim can be enforced by the
Insolvency Practitioner to the benefit of the general body of
creditors.
2. TORT LAW
Some jurisdictions provide for special tort law instruments
which can be enforced against value extraction schemes. A first
example is Germany. Here, the Bundesgerichtshof applies § 826
BGB,64 a tort law provision according to which a person who, in a
manner which infringes boni mores (i.e. is contrary to public
policy), intentionally inflicts damage on another person is liable to
the other person to make compensation for the damage. Applying
this norm, the BGH established the legal figure of “existencecrushing intrusion” (existenzvernichtender Eingriff, destruction
of the company) of the shareholder into the company, which is
now generally accepted. However, in order to establish
“infringement of boni mores”, the court requires intentional
existence-crushing by „plundering“ the company’s assets which
appears as self-service instead of creditor-service.
In other countries general tort law can be applied (e.g.
Czech Republic, Denmark, Italy, the Netherlands, Portugal) if the
transaction has caused damages and intent or negligence can be
established.
3. CONTRACT LAW
64 BGH, 8.2.2018 – IX ZR 103/17 = NJW 2018, 2404; 15.9.2014 – II ZR 442/13 =
GmbHR 2015, 644; 18.6.2013 – II ZR 217/12 = GmbHR 2013, 1321; 21.2.2013 – IX ZR 52/10
= NJW-RR 2013, 1321; 23.4.2012 – II ZR 252/10 = BGHZ 193, 96 = NZI 2012, 517; 9.2.2009
– II ZR 292/07 = BGHZ 179, 344 = NJW 2009, 2127; 28.4.2008 – II ZR 264/06 = BGHZ 176,
204 = NJW 2008, 2437; 16.7.2007 – II ZR 3/04 = BGHZ 173, 246 = NJW 2007, 2689;. – See
for details Tan Cheng Han/Wang Jiangyu/Christian Hofmann, Piercing the Corporate Veil;
Historical, Theoretical and Comparative Perspectives, NUS Law Working Paper 2018/25, p.
30-44; Sebastian Mock, Groups of companies, in: Martin Schmidt-Kessel (ed.), German
National Reports on the 20th International Congress of Comparative Law, Mohr Siebeck,
Tübingen 2018, 307-396 at p. 378-380.
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Moreover, under national contract laws, fraudulent
contracts can be invalid as they infringe boni mores. i.e. are
contrary to public policy. For example, this can be established for
Denmark, Finland, Germany, the Netherlands, Portugal, Spain
and Sweden and may be helpful for tackling value extraction
schemes.
VI. GENERAL ASPECTS
At the end, some general remarks are due. The first one
concerns the person entitled to enforce the claims or rights against
the shareholder. Here, the legal situation is the same in nearly all
jurisdictions covered by this survey. Before the opening of
insolvency proceedings, claims against the shareholder are either
claims of the company (which can be seized by creditors) or – in
the case of a Civil Code based actio pauliana or other claims for
damages65 – such of the disadvantaged creditors. After the
opening of insolvency proceedings, all claims are collected by the
Insolvency Practitioner66 who is particularly entitled to enforce
insolvency law based transactions avoidance, albeit in some
countries only with the consent of the court (Croatia). The result
of such an action will be for the benefit of the insolvent estate (i.e.
indirectly for the creditors). Creditors are not (or only subsidiarily
in case the Insolvency Practitioner fails or refuses to file for
avoidance in due time67 or only to the benefit of the estate68)
entitled to enforce avoidance claims.
The second observation is on the burden of proof.
Generally, in all jurisdictions the onus is with the Insolvency
Practitioner who has to establish the prerequisites of the relevant
(transactions avoidance) norms. However, there are many
facilitations. In some national insolvency laws, the statute helps in
certain cases – depending on the relevant avoidance ground –
with presumptions for required disadvantage to creditors (France,
Portugal), insolvency of the debtor (Denmark) or mental elements
65

Cf. above at V.

66

This may be different in debtor-in-possession proceedings. See for these above fn. 8.

67

This holds true for Croatia, Denmark, Slovakia and Sweden.

68 This is the law in England and Wales, Finland and Slovenia. However, the requirement
that “victims” represent the class of victims means there is little incentive to pursue this.

VALUE EXTRACTION SCHEMES

23

(Croatia, Germany, the Netherlands). More importantly in the
present context, the burden of proof is shifted to the defendant
where this is a closely connected person.69
The third remark regards the limitation period for the
insolvency law based70 rights or claims in question. In this regard,
national laws diverge quite significantly. In some countries the
limitation period is one year (Czech Republic, Finland, Slovakia
and Slovenia), in others 18 months (Croatia), three years
(Germany and Italy71), five years (Portugal), ten years (Sweden) or
twelve years (England and Wales). In France and Spain72 recovery
actions are permissible as long as insolvency proceedings are
pending. Regarding the starting point of the limitation period,
national laws also tie on different points in time. It is rarely the
moment where the transaction was performed.73 In most countries
it is the opening of the insolvency proceedings (Croatia, Czech
Republic, England and Wales, Finland, Italy74, Slovakia and
Slovenia75). Others refer to the point in time where the Insolvency
Practitioner knew (or should have known) of the relevant facts and
the person of the debtor. This holds true for Denmark (six months
after this point in time) and Germany (three years after the end of
the year during which the relevant facts became apparent).
VII. GENERAL ASSESSMENT
In summarising whether and how precisely the various
performances (contracts as well as payments) connected to a value
69

For details, see above at III.5.

Company law or general civil law based claims may have diverging limitation periods;
this is neglected here.
70

In Italy, this period is three years beginning with the opening of insolvency proceedings
with a maximum of five years beginning with the performance of the transaction. Because of
an express choice of policy (see Art. 69-bis of the Italian Insolvency Statute, which is titled
“decadenza dall’azione”), this temporal restriction is mainly procedural in nature and consists
of an unusually long time-limit for the bringing of the action. This implies that this period of
time is not subject to any form of interruption.
71

72

For actions based on the Civil Code, the limitation period is four years.

But see for Italy above fn. 71. Portuguese, Spanish and Swedish laws also seem to tie on
the performance of the transaction.
73

74

Cf. fn. 71 above.

75 More precisely, Slovenian law ties on the finality of the opening decision (Art. 277.1
Slovenian Insolvency Act).
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extraction scheme can be challenged
Practitioner, the following can be said:

by

the

Insolvency

Except for avoidance of preferences, an unusual high
salary for the shareholder acting as a director can be clawed-back
as transactions at an undervalue and intentionally fraudulent
transactions, at least as far as the excessive part of the salary is
concerned. In many jurisdictions, also the contract can be
challenged under the respective national version of the actio
pauliana, in some circumstances with the effect that the complete
salary has to be paid back. Directors can frequently be held liable
for damages under company law and collaborating shareholders
can be held liable for damages under the requirements of general
tort law.
The same rules apply to other transactions which are not
market-compliant, particularly to a management fee for a
shareholder not acting as a director, to a sale and lease back for
excessive remuneration and to an unusually high interest rate for
a loan granted by the shareholder. The same is true for charges for
such a loan. In addition, all payments on shareholder loans are
challengeable in some jurisdictions and the same holds true for
charges for such a loan.
Where assets were bought from the company by a
shareholder for an unusually low purchase price, such
transactions are voidable as transactions at an undervalue and as
intentionally fraudulent transactions, too. Directors can frequently
be held liable for damages under company law and shareholders
can be held liable for damages under the requirements of general
tort law.
VIII. CONCLUSION
This analysis supports the thesis that, in all jurisdictions
covered by this paper, value extraction schemes can be challenged
through transactions avoidance law, particularly through rules on
transactions at an undervalue and on intentionally fraudulent
transactions, providing for aggravation to the disadvantage of
closely connected parties by extension of suspect periods or by
rebuttable presumptions for certain prerequisites such as mental
elements or detriment to the general body of creditors. Additional
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remedies can be found in company law and/or certain rules of
general civil law (including tort law), particularly in the rules on
directors’ liability. Interestingly, nearly all national reporters (with
some reluctance from Finland and the Netherlands) feel that their
national laws provide for sufficient protection against value
extraction schemes already, with some members of the working
group seeing the decisive problem more in acquiring the necessary
information about the relevant facts than in pursuing the claims
resulting from these facts.

PORTUGUESE PUBLIC PROCUREMENT
CODE AND SOCIAL INCLUSION
Isabel Celeste M. Fonseca *
Public Procurement can be an effective tool as regards the
promotion of social inclusion. Therefore, the Portuguese Public
Procurement Code, which transposes the 2014 Directives on
public procurement, addresses those matters.
Procurement planning and the definition of the subject
matter of the contract, technical specifications, exclusion
grounds, selection criteria, reserved contracts, award criteria
and performance clauses represent the most strategic
mechanisms concerning the implementation of social
considerations in public contracts.The exploitation of such
potential is being increasingly observed as vital for fostering a
sustainable public procurement paradigm in which social
inclusion is an achievable outcome.
KEYWORDS: SOCIAL PUBLIC PROCUREMENT; SOCIAL INCLUSION;
HUMAN DIGNITY
§ 1. Public procurement is an instrument capable of
generating capital gains for the well-being of modern societies,
moving in the blurring of the underlying concerns. Indeed, the use
of this instrument for the pursuit of public interests of social
nature assumes an increasing preponderance in the promotion of
a sustainable contractual-public model capable of propelling
countless societal advents such as the integration of disadvantaged
social groups, the promotion of decent work conditions, the
*

Professor of Public Law, University of Minho.
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gender equality in employment or the employment hiring of
disabled citizens. Not only can public contracts be socially
responsible and inclusive, with full respect for human rights and
basic social and labor rights, which must be taken advantage of1.
Thus, the contours of the revision of the Portuguese Public
Procurement Code (CCP), following the transposition of European
Union procurement directives (2014), are based on the strategic
dedication to this nature of variables. With a view to enabling us
to understand how contracting entities can promote socially
responsible and inclusive public contracting, it is necessary to
densify which venues are the most appropriate procedures for
implementing social policies under the CCP, an exercise to be
furthered by the convening of case-law elements and doctrinaires
that are relevant in this cognitive sense.
According to Article 1-A (1) of the Public Contracts Code, in
the formation and execution of public contracts there is a set of
fundamental principles to be respected. In the context of this
study, we are particularly interested in the principle of the pursuit
of public interest and the principle of sustainability.
§2. The principle of the pursuit of the public interest is
enshrined in Article 266 (1) of the Constitution of the Portuguese
Republic (CRP) and is embodied in Article 4 of the Code of
Administrative Procedure (CPA). As guiding principle of all
1 See, on the matter, J. BARRAKET, R. KEAST, C. FURNEAUX, Social procurement and
New Public Governance, Routledge, 2016; CRISTOPHER R. NOON, “The use of racial
preferences in public procurement for social stability, Public Contract Law Jornal, vol. 38, nº
3, 2009, p. 601-618; SIMONA MORETTINI, “Public Procurement and Secondary Policies in
EU and Global Administrative Law”, in E. CHITI e B. GIORGIO MATTARELLA, Global
Administrative Law and EU Administrative Law – Relationships, Legal Issues and
Comparison, Springer, 2011, p. 188; D.C. DRAGOS e B. NEAMTU, “Sustainable public
procurement in EU: experiences and prospects”, in F. LICHÈRE, R. CARANTA e S.
TREUMER, Modernising Public Procurement: the New Directive, DJOF Publishing, 2014; C.
MCCRUDDEN, Buying Social Justice: Equality, Government Procurement & Legal Change,
Oxford University Press, 2007; ISABEL CELESTE FONSECA, “O (novo) conceito de
“proposta economicamente mais vantajosa” e a adjudicação com base na melhor relação
qualidade-preço: desafios”, in: MARIA JOÃO ESTORNINHO, A transposição das Diretivas
de 2014 e o Código dos Contratos Públicos, CIP-CIDP, ICJP, ebook, Lisboa, 2016; PEDRO
COSTA GONÇALVES, Direito dos Contratos Públicos, Almedina, Coimbra, 2016; N. CUNHA
RODRIGUES, A Contratação Pública como Instrumento de Política Económica, Coimbra,
Almedina, 2013; RAQUEL CARVALHO, Direito da Contratação Pública, Universidade
Católica Editora Porto, Porto, 2019.
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administrative action, it transversely shapes public procurement.
The composition of the public interest syndicates by maximizing
the social utility generated, within the framework of efficient and
rational public spending.
In the same teleological sense, the principle of
sustainability is enshrined, which presupposes the balance
between the economic, social and environmental elements in
hiring; unattainable if social concerns in public procurement are
neglected.
Here, it is urgent, therefore, to emphasize the pragmatic
vocation of the desiderato in question, to intensify the key
moments for the inclusion of social criteria by the contracting
entities in their public purchases, which are par excellence: i)
planning, ii) the qualification and exclusion of economic
operators, iv) reserved contracts, v) the award criteria and the
conditions of contractual execution.
§3. Let’s think carefully about this, by starting with the
contractual planning and contacting decision. Before to the
definition of the contractual object, the contracting authorities
should be aware of their purchasing needs, which may include the
use of preliminary market consultations (Article 35a of the CCP),
in particular as regards contact with potential suppliers, cost and
alternatives with a view to the contracting of goods, works or
services endowed with social capital gains. Irrespective of whether
or not such an instrument is to be used, contracting authorities
have a vast potential for the embryonic and full implementation of
public procurement procedures in the sense of increasing social
responsibility through the decision to contract and play a
regulatory role in this field. In fact, benefits of a social nature can
be translated into the essential assumption of the decision to hire,
without which it would never have been taken. Let us think, verbis
gratia, about a socio-professional training contract for refugees or
about a contract for the acquisition of specific equipment for
people with disabilities.
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§ 3.1. ABOUT TECHNICAL SPECIFICATIONS: The technical
specifications, which must be included in the specifications in the
procurement procedures rules, define the characteristics required
for the goods, works or services concerned, and are regulated in
Article 49 of the CCP. In the drafting of the technical
specifications, contracting authorities densify the object of the
contract, materializing, in a technically precise way, the social
objectives designed upstream, at the planning stage of a particular
public contract.
It should be noted that for all Contracts whose object is
intended to be used by natural persons, whether the general public
or the staff of the contracting authorities, the technical
specifications must be formulated To take into account the criteria
regarding the accessibility for people with disabilities or design for
all users.
Nonetheless, technical specifications also allow the
promotion of socially responsible and inclusive public
procurement in areas far beyond normative demands on
disability, and may even target the productive process itself. Thus,
a public works contract may be required to include requirements
to safeguard the health and hygiene of workers, and to prevent
accidents at work. Or, in a contract for the provision of catering
services to a university in which cultural diversity is urgent, the
contracting authority may require that foods are prepared under
certain methods compatible with the ethical awareness of the
different faiths professed by the student’s establishment of higher
education.
§3.2. QUALIFICATION AND EXCLUSION OF ECONOMIC
OPERATORS: In procurement procedures incorporating a prior
qualification stage, contracting entities may require economic
operators to have minimum technical capacity requirements
relating to social factors in contracts whose purpose may justify
them.
This is a matter governed by Article 165 of the CCP, under
which such requirements may relate to the human and technical
resources, the curricular experience of the candidates, and the
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organizational model and capacity of the candidates. An example
of this would be the requirement that the proposing undertaking
contemplates child-friendly equipment in a contract for the
management of an orphanage.
§3.3. As regards the exclusion of economic operators from
contracting procedures, it should be noted that Article 55 of the
Public Contracts Code establishes a list of reasons for such a
withdrawal, with social infractions being mentioned in that seat.
Subject to strictness, to the imposition of an administrative
penalty for a serious professional misconduct or to a judgment
which has the force of res judicata for a crime which affects the
professional conduct of the economic operator - both of which are
grounds for excluding contractual procedures - they may violate
social rights and such as discrimination against workers on
grounds of race or sexual orientation, or disrespect for the right to
strike. Such impediments persist for a period of three years,
counting from the serious lack in professional matters or the date
of the final judgment, respectively. In addition, the use of
clandestine labor (for a period of three years) and the final
judgment for child labor and other forms of trafficking human
beings, the latter of which shall continue for a period of five years
from the date of conviction by a judgment which has the force of
res judicata.
§ 3.4. RESERVED CONTRACTS: In order to facilitate access to
the public procurement market to entities facing structural
difficulties in this regard, contracting authorities may, in the light
of Article 54a, reserve the right to be candidate or competitor to
entities whose principal object is social and professional
integration disabled people or disadvantaged people (such as
long-term unemployed, members of disadvantaged minorities or
marginalized social groups).
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§ 3.5. AWARD CRITERIA: The most economically
advantageous tender shall be made on the basis of one of the
following methods2: price or lowest cost or the best quality price
ratio (Article 74 of the CCP). If the option of contracting entities
falls on the second modality, social factors and subfactors can be
considered.
In order to consolidate such a legislative route, based on
the transposing provisions of the 2014 Directives, the Court of
Justice of the European Union has played an important role3 –
namely the Nord Pas de Calais ECT’s judgment and the Concordia
Bus − assuming the award criterion as one of the sites most
concerned with addressing social concerns in public
procurement4.
Under Article 75 of the CCP, qualitative variables such as
accessibility and design for all users, social characteristics or social
innovation, and the social sustainability of contracts, provided
that they are linked to the contractual object, previously publicized
in the program of the procedure and respect the principles of the
law of public procurement, may be fixed as award criteria.
Among the myriad possibilities raised here, consideration
may be given to aspects relating to the supply and use of fair trade
products, as set out in Max Havellar ECJ’s judgmet5.
§ 4. The Portuguese Public Procurement Code allows the
promotion of socially responsible public contracting through
several key procedural moments, revealing innumerable issues of
See R. CARANTA, “Sustainable Procurement”, in M. TRYBUS, R. CARANTA, G.
EDELSTAM, EU Public Contract Law: Public Procurement and Beyond, Bruxelas, Bruylant,
2013, pp. 171 ss.
2

3 See ECJ’s Judgment Nord Pas-de Calais. Processo C-225/98. 26 de setembro de 2000;
ECJ’s Judgment Concordia Bus Finland, Processo C-513/99. 17 de setembro de 2002, and see
also ECT’S Judgment Gebroeders Beentjes v. Países Baixos. Processo C-31/87. 20 de
setembro de 1988.

See, on the matter, and for greater deepening F. LICHÈRE, R. CARANTA, S. TREUMER,
S., Modernising Public Procurement: the New Directive, Copenhaga, DJOF, 2014; BEATRIZ
BELANDO GARÍN, “La contratación pública como instrumento de promoción de la igualdad
entre hombres y mujeres”, in: J. M. GIMENO FELIÚ, Observatório de los Contratos Públicos
2016, Burgos, Thomson Reuters Aranzadi, 2016, p. 439 ss.
4

5

See ECJ’s Judgment Max Havellar, Processo C-368/10. 10 de maio de 2012.
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life in society that can be effectively addressed through this public
policy instrument. It is therefore necessary to focus on the
professionalization of contracting entities and their awareness of
the economic, social and environmental sustainability under
which public procurement must be carried out holistically. In fact,
the contractual-public model required today is nothing but the one
that manages to reconcile economic-financial rationality with the
observance of human rights, the essential core of social and labor
rights, and which shows itself capable of inserting the individual
into society. Let’s make a socially inclusive public procurement!

EFFECTIVE JUDICIAL PROTECTION (AND
THE DIMENSION OF COURT’S
INDEPENDENCE) IN A UNION OF LAW:
ECJ’S DECISIONS AND THE COMMISSION’S
AGENDA
Joana Covelo de Abreu *
In a Union based on a rule of law as one of its
fundamental values and teleology, some Member States are
questioning one of its major features – the one related to court’s
independence. Departing from recent ECJ’s jurisprudence, we
aim at sketching the intrinsic and extrinsic characteristics of
judicial independence to, in a second moment, address new von
der Leyen Commission’s priorities in order to understand how
the rule of law is going to be settled in the European context and,
concerning judicial independence, if future political path will
continue to mostly rely on ECJ’s interventions.
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Recent jurisprudential approaches made by the Court of
Justice (ECJ) allow us to understand the construction and
development of effective judicial protection in the European
Union (EU) throughout its integration process. These have been
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increasingly more accurate and demanding in the past two years
as some Member States have been defying the rule of law on
which the European Union is based and, nowadays, Poland is the
most paradigmatic State on what it may be called as a
constitutional “change of heart”.
In fact, the European integration aimed at being
accomplished by the strict observance of the rule of law [article 2
of the Treaty of the European Union (TEU)], allowing EU to be
perceived as a true Union of Law1. Therefore, one of this Union of
Law features is directly related, in a more incisive approach, to the
existence of a jurisdictional control framework under an effective
judicial protection. In order to do so, UE created its own organic
European courts (those that compose the Court of Justice of the
European Union) and relied on national courts to, in a proximity
approach, apply EU law in those litigations they had to solve,
acting, as much, as common courts of the EU or as European
functioning courts.
In this brief approach, we are going to address advances
made by the Court of Justice (ECJ) to nowadays’ interpretation of
effective judicial protection, taking as referral the concept of
judicial independence, to further understand its role and
importance to uphold a Union of Law characterized by a system of
independent and impartial courts. In order to do that, we will
briefly take into consideration new European Commission’s
priorities, particularly how is it going to protect the “European
way of life”2.3
Following the interpretation ECJ made of the concept of
courts’ independence, established in Associação Sindical dos
Juízes Portugueses4, L.M.5, Commission v. Poland6 and
1 See, on the matter, and for greater deepening, Alessandra Silveira, Princípios de Direito
da União Europeia – Doutrina e Jurisprudência, 2.ª Edição, Quid Juris, 2011, pp. 19 ss.

See European Commission, Priority – Promoting our European way of life, in
https://ec.europa.eu/info/strategy/priorities-2019-2024/promoting-our-european-waylife_en [access: 14.01.2020].
2

3 See, on a wider approach, the six European Commission priorities for 2019-2024,
European Commission, Priorities, in https://ec.europa.eu/info/strategy/priorities-2019-2024
[access: 14.1.2020].

See ECJ’s Judgment Associação Sindical dos Juízes Portugueses, 27 February 2018, case C64/16, ECLI:EU:C:2018:117.
5 See ECJ’s Judgment L.M., 25 July 2018, case C-216/18 PPU, ECLI:EU:C:2018:586.
4
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Commission v. Poland7 decisions, the end of 2019 was enriched by
another ECJ’s decision that also tackled courts’ independence.
In the recent case law A.K. and others8, ECJ was called to
intervene by the Labour and Social Insurance Chamber of the
Polish Supreme Court to interpret dispositions of primary EU law
[articles 2 and 19 (1) of the TEU, 47, 51 and 53(2) of the Charter of
Fundamental Rights of the European Union (CFREU)] and
secondary EU Law [articles 1, 2 (1) and 9 (1) of Directive 2000/78
which establishes a legal framework for equal treatment in
employment and occupation].
As this decision is based on several references made in the
main proceedings – before Polish national courts –, it is important
to establish the facts under each proceeding.
In the case C-585/18, A.K. is a judge of the Polish Supreme
Administrative Court who submitted a declaration where he stated
that, despite having reached the age of 65 years old, wanted “to
continue in his position”9, which collected, from the competent
authority, an unfavourable opinion. Before this position, A.K.
reacted judicially, evoking, inter alia, that his retiring infringed
articles 19 (1) of the TEU and 47 of the CFREU and the aims
pursued under Directive 2000/78.
In cases C-624/18 and C-625/18, we find two Judges of the
Polish Supreme Court – C.P. and D.O. – “that also reached the age
of 65 before the date of the entry into force of the New Law on the
Supreme Court but who have not submitted declarations”10 to be
kept acting as judges. They were then informed they have been
retired which led them to contest that compulsory retirement and,
among other groundings, argued that decision would

See ECJ’s Judgment
ECLI:EU:C:2019:531.
6

Commission

v.

Poland,

24

June

2019,

case

C-619/18,

See ECJ’s Judgment Commission v. Poland, 5 November 2019, case C-192/18,
ECLI:EU:C:2019:924.
7

See ECJ’s Judgement A.K. and others, 19 November 2019, joint cases C-585/18, C-624/18
and C-625/18, ECLI:EU:C:2019:982.
8

9

See ECJ’s Judgement A.K. and others, whereas 37.

10

See ECJ’s Judgement A.K. and others, whereas 38.
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consubstantiate an infringement of Directive 2000/78, which
prohibited discriminations on the ground of age.
In this context, it is mandatory to explain that national
legislation determined the constitution of a Disciplinary Chamber
which would be the competent body to decide on those particular
matters but, as it was not established when those proceedings
were submitted to the Supreme Court, the Labour and Social
Insurance Chamber was the one appointed to deal with those
questions. Therefore, this Chamber also wanted to understand if it
could disapply those national rules on the Disciplinary Chamber’s
competence based on article 47.º of the CFREU and the
mentioned Directive’s interpretation.
Furthermore, this Chamber also made noticeable to ECJ
that “in the light of, inter alia, the circumstances in which the new
judges of the Disciplinary Chamber will be appointed, serious
doubts arise as to whether that chamber and its members will
provide sufficient guarantees of independence and impartiality”11.
In fact, the Disciplinary Chamber would be composed by judges
appointed by the President of the Republic based on a proposal
presented by KRS (Polish National Council of the Judiciary).
However, through the sensitivity of the referring court, KRS
nowadays’ composition could be perceived as disregarding the
principle of separation of powers (“as the basis for a democratic
State governed by the rule of law”), as “not consistent with
prevailing international and European standards”12 and, taking its
latest trend of action, as being subjected “to political authorities”
and “incapable of exercising its constitutional role of ensuring the
independence of the courts and of the judiciary”13.
In order to enlighten those conclusions, the referring court
mentions there are doubts on the recent elections for the new
members of the KRS (as they were not transparent) and how they
are not complying with Polish Constitutional demands of
representativeness of the various types and levels of the judiciary
– as KRS has no elected judge from the Supreme Court and
several other courts. Furthermore, recent activity of KRS seems
11

See ECJ’s Judgement A.K., whereas 40.

12

See ECJ’s Judgement A.K., whereas 41.

13

See ECJ’s Judgement A.K., whereas 42.

EFFECTIVE JUDICIAL PROTECTION

39

not to be addressed to secure Supreme Court’s independence but,
instead, its members “have publicly criticised members of the […]
Supreme Court for having referred questions to the Court of
Justice for a preliminary ruling or cooperated with the EU
institutions, in particular with the European Commission”14.
Taking into consideration preliminary references
concerning the EU law notion of the concept “independent court”,
the Polish Public Prosecutor argued that ECJ “has no jurisdiction
to provide rulings” as EU law does “not provide a definition of the
concept of an ‘independent court’ and do[es] not lay down rules on
the jurisdiction of national courts and national councils of the
judiciary, since those questions fall within the exclusive
competencies of the Member States and cannot be encroached
upon by the European Union”15. The Polish Government and KRS
were aligned in similar constructions.
Before those arguments, the ECJ clarified that the
demanded interpretation falls within the scope of EU law based on
previous constructions made under his decision Commission v.
Poland – in fact, despite Member States are competent to
determine their own justice organization, those competences have
to comply with their obligations deriving from EU law and, by
demanding them to act as such, “the European Union is not in any
way claiming to exercise that competence itself nor is it, therefore,
contrary to what alleged by the Republic of Poland, arrogating that
competence”16. Furthermore, it can also interpret that concept
under primary EU Law since “the present cases are situations
governed by EU law, so that the applicants in the main
proceedings are justified in asserting the right to effective judicial
protection afforded to them by article 47 of the Charter”17.
In substance, the ECJ started to note that “in situations
such as those at issue in the main proceedings, in which the
applicants rely on infringements to their detriment of the
prohibition of discrimination on the ground of age in employment

15

See ECJ’s Judgement A.K., whereas 44.
See ECJ’s Judgement A.K., whereas 73.

16

See ECJ’s Judgement Commission v. Poland, whereas 52.

17

See ECJ’s Judgement A.K., whereas 81.
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provided by Directive 2000/78, both article 47 of the Charter,
which enshrines the right to effective judicial protection, and
Article 9(1) of the Directive, which reaffirms it, may apply” since
Member States procedural autonomy has to be at the service of an
effective judicial protection. Furthermore, as derived from articles
6(1) of the TEU and 52(7) of the CFREU, article 47 of the CFREU
has to be interpreted taking into consideration how articles 6(1)
and 13 of the European Convention on Human Rights (ECHR) are
being observed by the European Court of Human Rights (ECtHR).
In the same sense, literal interpretation of article 47, 2nd
paragraph of the CFREU determines that “the fundamental right
to an effective remedy […] means, inter alia, that everyone is
entitled to a fair hearing by an independent and impartial
tribunal”18. Therefore, the courts’ independence is part of the core
of an effective judicial protection as a general principle and a
fundamental right and has “cardinal importance as a guarantee
that all the rights which individuals derive from EU law will be
protected and that the values common to the Member States set
out in Article 2 TEU, in particular the value of the rule of law, will
be safeguarded”19.
As built in previous and consistent ECJ’s jurisprudence,
courts’ independence has to meet two aspects: one of external
nature; and another of internal nature20. The external feature
demands “the court concerned [to] exercise its functions wholly
autonomously, without being subjected to any hierarchical
constraint or subordinated to any other body and without taking
orders or instructions from any other source whatsoever, thus
being protected against external interventions or pressure liable to
impair the independent judgement of its members and to
influence their decisions”21; on the other hand, the internal feature
of courts’ independence is linked to “impartiality and seeks to
ensure that an equal distance is maintained from the parties to the
proceedings and their respective interests with regard of the
subject matter of those proceedings”, which “requires objectivity
18

See ECJ’s Judgement A.K., whereas 119.

19

See ECJ’s Judgement A.K., whereas 120.

See, on those dimensions, ECJ’s Judgement Associação Sindical dos Juízes
Portugueses, whereas 44; ECJ’s Judgement Commission v. Poland, whereas 72 and 73.
20

21

See ECJ’s Judgement A.K., whereas 121.
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and the absence of any interest in the outcome of the proceedings
apart from the strict application of the rule of law”22.
In order to pursue those guarantees, national rules must be
set in a way to preserve the assurance those courts are not
answering other interests besides to fully observe the law and the
separation of powers; therefore, strict rules must be set on how
the body is composed and how its members are appointed, how
long they stay on the service and how they can be rejected or
dismissed.
Departing from the ECtHR, the ECJ delivers another
concretized feature of courts independence: “the concepts of
independence and objective impartiality are closely linked which
generally means that they require joint examination”; in order to
secure an objective analysis, the ECJ – relying on previous
constructions made by the ECtHR – understood that “in deciding
whether there is a reason to fear that the requirements of
independence and objective impartiality are not met in a given
case, the perspective of a party to the proceedings is relevant but
not decisive. What is decisive is whether such fear can be held to
be objectively justified”23.
In fact, the ECJ needed to deliver these opening approaches
since the reference court mentioned its doubts if the Disciplinary
Chamber would be able to both be independent and decide in an
impartial manner. In this sense, the ECJ recalls that the
appointment of the Disciplinary Chamber’s members by the
President of the Republic, in itself, does not mean automatically
the emergence of a “relationship of subordination […] if, once
appointed, they are free from influence or pressure when carrying
out their role”24. In sequence, it points out the referring court has
to evaluate if national legislation is able to “ensure that the
substantive conditions and detailed procedural rules governing
the adoption of appointment decisions are such that they cannot
give rise to reasonable doubts, in the minds of individuals, as to
the imperviousness of the judges concerned to external factors and
22

See ECJ’s Judgement A.K., whereas 122.

23

See ECJ’s Judgement A.K., whereas 129.

24

See ECJ’s Judgement A.K., whereas 133.
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as to their neutrality with respect to the interests before them,
once appointed as judges”25. Looking at those national
requirements, the ECJ flags out that, in principle, the intervention
of a body such as KRS should “contribute to [make] that process
more objective” as “the existence of a favourable opinion of the
KRS is capable of objectively circumscribing the President of the
Republic’s discretion in exercising the power of his office”26.
However, the ECJ clarifies that this will only be the case when
bodies as KRS are able to offer sufficient guarantees of
independence to other State powers. On the matter, ECJ, recalling
national court can have these facts into consideration when
evaluating the courts’ independence, underlines how KRS is now
composed, particularly mentioning how previous members elected
by their peers are “now elected by a branch of the legislature
among candidates capable of being proposed inter alia by groups
of 2000 citizens or 25 judges”, which determined that “the
number of members of the KRS directly originating from or
elected by the political authorities [is now of] 23 of the 25
members of that body”27. Furthermore, ECJ recalls national
court’s position by analysing national legislation and practice
under EU Law, namely by understanding if KRS’s appointments
are able to be judicially questioned since the President of the
Republic’s appointment decisions are not amenable to judicial
review. It also underlines “the referring court will need to assess
[…] of the reasons and specific objectives before it in order to
justify certain of the measures in question, whether, taken
together, […] are capable of giving rise to legitimate doubts, in the
minds of subjects of the law, as to the imperviousness of the
Disciplinary Chamber to external factors and, in particular, to the
direct or indirect influence of the legislature and the executive,
and as to its neutrality with respect to the interests before it and,
thus, whether they may lead to that chamber not being seen to be
independent or impartial with the consequence of prejudicing the
trust with justice in a democratic society must inspire in subjects
of the law”28.
25

See ECJ’s Judgement A.K., whereas 134.
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27

See ECJ’s Judgement A.K., whereas 137.
See ECJ’s Judgement A.K., whereas 143.

28

See ECJ’s Judgement A.K., whereas 153.
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If the national court, evaluating all those reasons, comes to
the conclusion national law is not in conformity with EU Law,
depriving its full effectiveness in that Member State, ECJ clarifies
that “any national court, hearing a case within its jurisdiction, has,
as a body of a Member State, more specifically the obligation to
disapply any provision of national law which is contrary to a
provision of EU law with direct effect in the case pending before
it”29, particularly taking as referral article 47 of the CFREU as “it is
clear from the case-law of the Court that that provision is
sufficient in itself and does not need to be made more specific by
provisions of EU or national law in order to confer on individuals
a right which they may rely on as such”30. The same is implied to
Directive 2000/78 since “in applying [it], the Member States are
required to comply with article 47 of the Charter and the
characteristics of the remedy provided for in Article 9(1) of the
directive must be determined in a manner that is consistent with
Article 47 of the Charter”31. National jurisdiction has, therefore, to
“ensure […] the judicial protection for individuals […] and to
guarantee the full effectiveness of those articles by disapplying if
need be any contrary provision of national law”32, particularly
when a national provision attributes sole jurisdiction to a court
which is not able to fulfil independence and impartiality demands
derived from EU law.
As we are able to perceive, since the beginning of the year of
2018, ECJ was called to establish recent interpretative
developments concerning effective judicial protection – not only
as a general principle of EU law but also as a fundamental right
which all its dimensions have literal expression in Article 47 of the
CFREU. Under this diapason, ECJ faced one important feature of
effective judicial protection – the one related to court’s
independence and how it concurs, in a paradigmatic manner, to
observe the value of the rule of law in which the EU has its
grounding and teleology.

30

See ECJ’s Judgement A.K., whereas 161.
See ECJ’s Judgement A.K., whereas 162.

31

See ECJ’s Judgement A.K., whereas 163.

32

See ECJ’s Judgement A.K., whereas 164.
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In
fact,
previous
decisions
concerning
court’s
independence, namely in Associação Sindical dos Juízes
Portugueses decision, the ECJ “set the tone to great developments
under effective judicial protection dimension concerning the
independence of courts” as it “understood effective judicial
protection not only as a fundamental right, but also a general
principle of EU law” since it was the way it found “to liberate
effective judicial protection from the methodical difficulties
brought by Article 51 CFREU”33. In its tale came L.M. decision,
where the ECJ “had the opportunity to further elaborate on the
nature of the independence of courts as a fundamental right,
namely the right to a fair trial before an independent court as
determined under Article 47(2) CFREU”34. In fact, as we already
presented, these two decisions have to be read in a complementary
and symbiotic approach since they “show us that effective judicial
protection is both a general principle of EU law [under Article 19
(1) TEU] and a fundamental right (under Article 47 CFREU) since
it appears as two faces of the same coin”35. To this conclusion
concurred the systematic approach both judgments provide: L.M.
decision was able to deepen effective judicial protection as a
fundamental right but ECJ departed from the constructions and
arguments used in the Associação Sindical dos Juízes Portugueses
decision as its “jurisprudential densification of the general
principle of an effective judicial protection under Article 19 (1)
TEU plays a role in giving concrete form to the equivalent
fundamental right enshrined on Article 47 (2) CFREU”36. Both
decisions were also able to densify a Union of Law.
In both infringement procedures brought before ECJ, by
the European Commission, against Poland, we find further
effective judicial protection densification. In Commission v.
Poland, issued in June 2019, ECJ declared Poland was breaching
EU law – and, particularly, effective judicial protection as it is
33 See Joana Covelo de Abreu, LM judgment – effective judicial protection as general
principle and fundamental right, in UNIO – EU Law Journal “The Official Blog – Thnking &
Debating Europe”, Essays, 3 November 2018, https://officialblogofunio.com/2018/11/03/lmjudgment-effective-judicial-protection-as-general-principle-and-fundamental-right/ [access:
14.1.2020].
34 Idem.
35

Ibidem.

36

Ibidem.
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enshrined on article 19 (1) of the TEU - as it had established
national legislation lowering the age of judges’ retirement and
giving to the President of the Republic the discretion of extending
judicial activity of judges beyond the recently determined
retirement age. The infringement was delivered as ECJ
understood this legal framework was not able to fulfil the
requirement of judicial independence. In fact, despite KRS is
invited to deliver an opinion before the President of the Republic
issuing its decision, it was established that, “when required to
deliver such opinions to the President of the Republic, has, as a
general rule and in the absence of any rule obliging it to state
reasons for them, merely delivered opinions, whether positive or
negative, for which sometimes no reasons at all have been stated
or for which sometimes purely formal reasons have been stated
which simply make general reference to the terms in which the
criteria fixed [by national legislation] are set out”37. In the
following infringement declaration, issue in November 2019, ECJ
found Poland was infringing EU law as this Member State adopted
a national law – regulating ordinary courts’ composition – that
established different retirement age for judges and public
prosecutors depending on whether they were men and women,
what clearly infringed Directive 2006/54/EC (on the
implementation of the principle of equal opportunities and equal
treatment of men and women in matters of employment and
occupation). Furthermore, ECJ also ruled the Polish infringement
as the national law allowed this Member State’s Minister of Justice
to decide, irrestrictively, if those judges could continue to carry
out their functions as judges – besides the retirement age – was in
breach of article 19 (1) of the TEU. As ECJ stated “the power held
in the present instance by the Minister for Justice for the purpose
of deciding whether or not to authorise judges of the ordinary
Polish courts to continue to carry out their duties […] is such as to
give rise to reasonable doubts, inter alia in the minds of
individuals, as to imperviousness of the judges concerned to
external factors and as to their neutrality with respect to any
interests that may be the subject of argument before them”38. In
37

See ECJ Judgement Commission v. Poland, 24 June 2019, whereas 117.

38

See ECJ’s Judgement Commission v. Poland, 5 November 2019, whereas 124.
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fact, it would compromise the “principle of irremovability, which
is inherent in judicial independence”39.
In this A.K. and others’ decision – and particularly by its
close relation to the Commission v. Poland June’s infringement
declaration, ECJ takes a step further on deepening the needed
empirical relationship between a Union based in a rule of law and
the effective judicial protection. In fact, it sets the agenda linking
the value of the rule of law (enshrined on article 2 of the TEU) and
effective judicial protection [steaming from article 19(1) of the
TEU], showcasing that a Union of law can only be built and
maintained if there are effective judicial remedies available to
individuals: “as regards Articles 2 and 19 TEU, […] it must be
borne in mind that Article 19 TEU, which gives concrete
expression to the value of the rule of law affirmed in Article 2
TEU, entrusts the responsibility for ensuring the full application of
EU law in all Member States and judicial protection of the rights
of individuals under that law to national courts and tribunals and
to the Court”40 since effective judicial protection is a general
principle of EU law that is also acknowledged, under its various
dimensions, as a fundamental right enshrined under article 47 of
the CFREU, which “requires Member States to provide remedies
that are sufficient to ensure effective legal protection […] in the
fields covered by EU law”41.
This decision comes into light in a particularly defying
moment of the integration process. As it was recently underlined
by José Igreja Matos, President of the European Association of
Judges, there is a trend emerging in Bulgaria and Poland:
disciplinary procedures were initiated against national judges by
referring to the ECJ, using the preliminary ruling procedure. In
fact, under Article 267 TFEU, preliminary references are the
procedural means to national courts, acting as European
functioning courts, to pose their doubts on interpretation or
validity of EU law applicable to the litigation, to the ECJ. It aims at
promoting a harmonious application of EU law throughout all
Member States. Furthermore, it acts as a vivid trend of courts’
39

See ECJ’s Judgement Commission v. Poland, 5 November 2019, whereas 125.

40

See ECJ’s Judgement A.K., whereas 167.

41

See ECJ’s Judgement A.K., whereas 168.
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independence as it is perceived – since the beginning of the
European integration, with Rheinmühlen-Düsseldorf42 decision –
as a mechanism that gives them “the widest discretion in referring
matters to the Court of Justice if they consider that a case pending
before them raises questions involving interpretation or
consideration of the validity, of provisions of [Union] law,
necessitating a decision on their part”43. When disciplinary
procedures are initiated because a national judge referred to the
ECJ, it becomes clear judicial independence is being overlooked –
as advanced by José Igreja Matos, “[p]erhaps the most aggressive
form of threat to Judicial independence is to interfere directly on
the content of judicial decisions”. This becomes even more severe
when “the intrusion is materialized on punishing the use of a
mechanism devoted to uphold EU law – the reference for a
preliminary ruling by the EU court” as the violation could not be
more manifest “of the most basic standards for Rule of Law”44.
These recent developments showcase how the European
Union has to bet on a way to enhance its values and objectives,
particularly on what concerns the rule of law in which it was built
in. And we understand policy agents and stakeholders are aware of
this and particularly concerned with the attacks to one of its
dimensions: the one related to effective judicial protection.
Recently in power, under Ursula Von der Leyen’s
presidency, the European Commission established its priorities for
the period of 2019-2024 and one of the most discussed was the
one “promoting our European way of life” since “[a] Europe that
protects must also stand up for justice and for the EU’s core
values”45. Therefore, “[t]he rule of law is central to President von
See ECJ’s Judgment Rheinmühlen-Düsseldorf, 16 January 1974, case 166/73,
ECLI:EU:C:1974.
42

43

See ECJ’s Judgment Rheinmühlen-Düsseldorf, whereas 4.

44 Se José Igreja Matos, Judicial Independence in Poland and Hungary – Going, Going,
Gone? Preliminary requests and disciplinar procedures – a shocking development, in UNIO –
EU Law Journal “The Official Blog – Thnking & Debating Europe”, News, 18 November 2019,
https://officialblogofunio.com/2019/11/18/judicial-independence-in-poland-and-hungarygoing-going-gone-preliminary-requests-and-disciplinary-procedures-a-shockingdevelopment/#more-4473 [access: 14.1.2020].
45 See European Commission, Priority – Promoting our European way of life, in
https://ec.europa.eu/info/strategy/priorities-2019-2024/promoting-our-european-waylife_en [access: 14.1.2020].
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der Leyen’s vision for a Union of equality, tolerance and social
fairness” as “[t]hreats to the rule of law challenge the legal
political and economic basis of our Union”46.
Developments on protecting a Union of Law will rely on the
establishment of a “comprehensive European Rule of Law
Mechanism under which it is to report every year, objectively, on
the state-of-play on the rule of law across the Union”47 and will be
supported by five policy areas: 1) Security Union; 2) Judicial
cooperation; 3) Fundamental rights; 4) Consumer protection; and
5) Migration. Under the policy area “Fundamental rights”, the
Commission established it would engage on “upholding the rule of
law”48.
In this sense, the Commission understands it as one of the
fundamental values of the Union, stressing “[t]he core of the rule
of law is effective judicial protection, which requires
independence, quality and efficiency of national justice systems”49.
In order to do so, this European Commission will continue
the efforts already in place, particularly by focusing on the
Communication “Strengthening the rule of law within the Union –
A blueprint for action”50. Several approaches on effective judicial
protection are made in this path rule of law must follow,
particularly focused on promoting independence and impartiality
of national courts and, indirectly, to avoid separation of powers’
violations which can undermine judicial independence.
Therefore, as “possible avenues for the future”, the
European Commission admits “[t]he effective enforcement of the
rule of law in the Union can be seen to rest on three pillars”: 1) the
promotion of the rule of law, “which involves deepening common
46

Idem.

47

Ibidem.

See European Commission, Policy – Justice and fundamental rights, in
https://ec.europa.eu/info/policies/justice-and-fundamental-rights_en [access: 14.1.2020].
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See
European
Commission,
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the
rule
of
law,
in
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/upholding-rule-law_en
[access: 14.1.2020].
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50 See European Commission, Communication to the European Parliament, the European
Council, the Council, the European Economic and Social Committee and the Committee of the
Regions “Strengthening the rule of law within the Union – A blueprint for action”, Brussels, 17
July 2019, COM(2019) 343 final.
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work to spread understanding of rule of law in Europe”; 2) the
prevention of rule of law problems, by showing the “capacity to
intervene at an early stage and avoiding the risk of escalation”;
and 3) the “ability to mount an effective common response when a
problem of sufficient significance has been identified”51.
These solutions also tackle the role effective judicial
protection plays in a Union of law and, under the vector “2)
Prevention”, the Commission puts itself in a situation of helping
Member States “to build resilience in key systems and institutions
to be ready for times of political stress”, having elected some
“areas of relevance” such as “national checks and balances, judicial
independence, quality of the public administration, anticorruption policies, transparency of the legislative process and
better law-making”52.
Furthermore, on vector “3) Response: Enforcement at
Union level when national mechanisms falter”, the European
Commission acknowledges that “[r]ule of law issues with
implications for the application of Union law are increasingly
being examined by the European Court of Justice through
infringement proceedings and preliminary rulings” by
understanding paradigmatic role independent courts and
institutions play on a Union of Law. However, despite asserting it
“will continue to ensure the correct application and enforcement
of Union law through rule of law-related infringement
procedures”53, this Communication is still very vague and only
time will announce us what other European institutions are
actively engaging rule of law observance in both the European
Union and the Member States.
Therefore, the visible feature of the rule of law – which
demands public power exercise to be controlled by independent
courts – relying on the principle of an effective judicial protection
has been acknowledged in the jurisprudence of the ECJ, which
See European Commission, “Strengthening the rule of law within the Union – A
blueprint for action”, p. 10.
51

52 See European Commission, “Strengthening the rule of law within the Union – A
blueprint for action”, p. 12.
53 See European Commission, “Strengthening the rule of law within the Union – A
blueprint for action”, p. 13.
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departed from references for a preliminary ruling and, only later
on, gave place to infringement declarations. However, in a
moment when relevant stakeholders let us know judges are seeing
their “widest discretion” – steaming from preliminary ruling
procedure – to be subjected to national controls, particularly
through disciplinary procedures, we understand the time to act
has arrived. A time that demands a political engagement between
Member States (and their fundamental interests) and the
European Union, revisiting the principle of sincere cooperation,
despite trusting solely on the ECJ’s action as it can be, in the close
future, to be affected as national judges do not feel free to refer to
it.
Therefore, effective judicial protection and its core
particularly at the service of a Union of law need to be safeguarded
through political arrangements that precede ECJ’s intervention –
insofar, if this is not accomplished in a close future, ECJ’s
jurisprudence can also be at stake as preliminary rulings can
suffer a strong attack as national judges see themselves subdued
to disciplinary procedures.
We live a time quite challenging to the rule of law in the
European Union – but particularly hard times usually lead to
imaginative and new ways to tackle the problems. Let’s hope this
is one of those merry cases…

AFRICAN REGIONAL JURISDICTION
HOW AFRICAN UNION IS CREATING AN
INNOVATIVE REGIONAL JURISDICTION FOR
INTERNATIONAL CRIMES *
Rui Garrido **
The International Criminal Court (ICC), based in The
Hague, the Netherlands, is the result of the will of mankind to trial
the most serious crimes committed in times of war, and usually
committed with systematic and generalized violence. The ICC
results from the experience of several ah hoc tribunals that took
place in the 20th Century. The special military court previewed in
the Versailles Treaty, after I World War, was designed to trial the
former German Emperor, William II of Hohenzollern, for the
“supreme offence against international morality and the sanctity
of treaties”1. After the II World War, two tribunals were set up to
trial the crimes committed by the Nazis and the Japanese,
respectively, the Tribunals of Nuremberg and Tokyo. In the end of
the 20th Century, the War in Bosnia-Herzegovina and the genocide
of Rwanda lead to two ad hoc tribunals, to trial the crimes
committed the mass human rights violations committed in those
periods. In 1998, it was adopted the Rome Statute for the
International Criminal Court, that marks a new era in
international criminal law. A permanent court was set up with the
Rome Statute.
* This paper was presented at the Regional Conference of the International Studies
Associations, held in Accra – Ghana, 1to 3 August 2019.
** Ph.D candidate in African Studies at ISCTE – Instituto Universitário de Lisboa.
1

Cf. article 227, Treaty of Versailles of 28 June 1919.
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The relationship between the African Union (AU) and the
International Criminal Court faced an escalade of tension in
October of 2016, when three African Countries announced their
intention to withdrew from the Rome Statute for the International
Criminal Court. It was the result of several years of criticism from
the African States to the ICC and the perception of selectiveness of
the court to judge African citizens for international crimes. The
most severe position was taken by The Gambia, in 25 October of
2016, when the former Information Minister, announced publicly
the intention of the country to withdrew from the Rome Statute,
and accused the ICC of being an “International Caucasian Court
for the persecution and humiliation of people of colour, especially
Africans”.2 Burundi, South Africa and The Gambia were at the
front line of the embattle relationship with the ICC. And that
particularly interesting taking in consideration that African States,
the major regional group supporting the project of a permanent
Court of that nature, started to resist to the ICC, not cooperating
with the court although legally obligated to do so, and trying to
leave its founding treaty. By the end of 2016 the African Union
long ago took the lead of this embattle relationship and acted as an
active opposition to the ICC.
This article explores the relationship between the
International Criminal Court and the African Union, focusing on
the Malabo Protocol, as a project of regionalisation of
international criminal law. In the first section, the article
highlights the major points in legal doctrine about the
regionalisation of international criminal law. The second part
discuss briefly the principle of complementary of International
Criminal Court, with the purpose to understand one of the central
disputes between the African States and the ICC. The third section
investigates the most recent African experiences with
international criminal law, namely the crimes of genocide, the
crimes against humanity and war crimes, and how Africans are
putting into force their commitments under international law. In
this section, the article goes in deep to the relationship between
the ICC and the AU, which lead to an acceleration of the political
2 Cf. “Gambia announces withdrawal from International Criminal Court”, Reuters,
October 26, 2016, available online https://www.reuters.com/article/us-gambia-iccidUSKCN12P335?il=0 [19.05.2019].
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discussions about a merged court for AU, with criminal
competence. We perform an in deep analysis to the text of the
Malabo Protocol, the crimes of the competence of the African
Court and compare such crimes with those of the Rome Statute for
the ICC. Our conclusion is that Africans are creating a new
paradigm in International Law, creating a African regional
jurisdiction model that excludes the intervention of ICC in future
mass human rights violations in the continent.
1. REGIONALISATION OF INTERNATIONAL CRIMINAL LAW
The last decade of the 20st century was a landmark decade
for International Criminal Law, and the beginning of the new
millennium brought the International Criminal Court. From the
beginning of the 20st century, a collective awareness that the most
serious crimes couldn’t be tolerated in the new International
Order. It is precisely that awareness that was imprinted in the
Treaty of Versailles (28 June 1919). According with the Article 227
(part VII), of the Treaty of Versailles:
The Allied and Associated Powers publicly arraign William II of
Hohenzollern, formerly German Emperor, for a supreme offence
against international morality and the sanctity of treaties. A special
tribunal will be constituted to try the accused, thereby assuring him the
guarantees essential to the right of defense.3

In virtue of the horrendous crimes committed during the I
World War, the Versailles Treaty proposed a Special Court to trial
the former German emperor William II, which represented the
Justice of those who won the war, against those who were
defeated. This is a major critique that will perdure for the century
in other Tribunals, and lead to a Permanent International
Criminal Court, in 1998. Those other experiences were the
International Military Tribunal for Germany, known as
Nuremberg Trials, and the International Military Tribunal for the
Far East, known as Tokyo Trials. All those experiences, as well as
the ad hoc experiences of former Yugoslavia and Rwanda, were
part of several International Criminal Tribunals, with limited
ratione temporis and ratione loci. In 1998, the Rome Statute for
3

Cf. article 227, Treaty of Versailles of 28 June 1919.
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the International Criminal Court change the arena
International Criminal Law, proposing a permanent Court.

in

The International Criminal Court (ICC) was a success and
received with enthusiasm by the International Community.
According with the website of the ICC, the Rome Statute has 122
State Parties, even after Burundi and Philippines withdraw.4 And,
despite of several criticism that is made to the ICC as we are going
to discuss later, the Court still a strong message to despotic
regimes that serious human rights violations were not be
tolerated. Installed in 2002 in The Hague, the Netherlands, the
International Criminal Court is the ultimate lighthouse for the
human rights violations in the most critical scenarios, such as
armed conflict. Just right after the adoption of the Rome Statute
for the ICC, scholars soon start debating the issue of
regionalisation of International Criminal Law. It may sound odd
after all the efforts of the International Community to set up a
permanent court, but twenty years after the adoption of the Rome
Statute for the ICC, regionalisation is a matter that urges to debate
considering the most recent developments, especially in the
African Continent, which this article aims to discuss.
The debate about regionalisation of International Criminal
Law gained a new strength in the first decade of the 2000. BurkeWhite divided the application of International Criminal Law in
two different levels of enforcement: the supranational and
national levels.5 In the case of supranational level, the
International Community delegated authority to ICC to enforce
International Criminal Law, as in the case of the national level,
such authority is delegated in national courts.6 The mechanisms of
application of International Criminal Law, according with the
author, are the International Criminal Court, the ad hoc
Tribunals, domestic courts – divided in two categories: domestic
courts exercising territorial and national jurisdiction, and
4 Cfr., The States Parties to the Rome Statute, available at https://asp.icccpi.int/en_menus/asp/states%20parties/Pages/the%20states%20parties%20to%20the%20r
ome%20statute.aspx
(visited 08 July 2019).
5 W. Burke-White, ‘Regionalization of International Criminal Law Enforcement: A
preliminary Exploration’, 38 Texas International Law Journal (2003) 729 -761, at 733.
6

Burke-White, supra note 5, at 733.
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domestic courts exercising universal jurisdiction –, Military
Courts and Internationalized Domestic Courts7.
The internationalized domestic courts are a new type of
domestic enforcement of criminal law, and they mixed elements of
both domestic and international characteristics in a single judicial
institution. Internationalized domestic courts are institutions that
are “part of the domestic justice systems of their host countries,
but include a mix of local and international judges who apply both
international and domestic law”8. The first two decades of the 21st
century shows a clear preference, by African leaders, for
alternatives to ICC in regional and domestic spheres, specially the
adoption for solutions close to internationalized domestic courts9.
Africa is not the only continent in which this kind of courts are put
in place. Similar solutions were adopted in Cambodia – the
Extraordinary Chambers in the Court of Cambodia (ECCC) – and
the Special Court for East Timor.
In Europe, the debate about regionalisation of criminal law
is of a different nature. As Ricardo Pereira observes, in the
European context, regionalisation means “fragmentation” of
international criminal law10. First, the European Criminal Law is
the criminal law in European Union, which configures a tight
cooperation between EU member-states in criminal matter, and
not a development of a distinctive branch inside international
criminal law. In other words, EU Criminal Law does not refer to
the application of criminal law in regional EU bodies. European
Criminal Law is part of the European Union Law. In the author’s
words “EU criminal law could be regarded as an example of
fragmentation of international criminal law to the extent that
distinctive rules and principles have been developed for the EU

7 W. Burke-White, ‘A Community of Courts: Toward a System of International Criminal
Law Enforcement’, 24 Michigan Journal of International Law (2002), 1 – 101.
8

Burke-White, supra note 7, at 23.

For example, the Special Court for Sierra Leone, the Extraordinary African Chambers of
Senegal and the Special Court for Central-African Republic.
9

10 R. Pereira, ‘The regionalization of Criminal Law - The Example of European Criminal
Law’, in V. d. Herik, Stahn (eds.), The Diversification and Fragmentation of International
Criminal Law, (The Hague, Brill 2012), 217 – 245, at 218.
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member states, as a regional block, to cooperate in criminal
matters”11.
In the African continent, the African Union is taking a more
relevant role in international law. The Constitutive Act of the
African Union (1999) gives to the organization powers that no
other African organization had before. The emergence of a new
African branch in international law – the African Union Law – is
nowadays, an undeniable reality. African Union Law is defined as
“the body of treaties, resolutions and decisions that have direct
and indirect application to the Member States if the African
Union”12. And differently from the European context of national
cooperation in criminal matters but without further intervention
of the European Union, the African Union goes far beyond.
Regionalisation of international criminal law is an ambition
of the African Union, which the Union clearly assumes in the ICC
Withdrawal Strategy, a study conducted in 2017 in the heart of
the tension between the African Union and the International
Criminal Court. In this strategy, the African Union proposed the
following
a) Ensure that international justice is conducted in a fair
and transparent manner devoid of any perception of double
standards;
b) Institution of legal and administrative reforms of the
ICC;
c) Enhance the regionalisation of international criminal
law;
d) Encourage the adoption of African Solutions for African
problems;
e) Preserve the dignity, sovereignty and integrity of
Member States.13

11

Pereira, supra note 10, at 219.

O. Amao, African Union Law. The Emergence of a sui generis legal order (Abingdon:
Routledge, 2018), at 21.
12

13 African Union, ‘Withdrawal Strategy Document’, 12 January 2017, available online at
https://www.hrw.org/sites/default/files/supporting_resources/icc_withdrawal_strategy_jan
._2017.pdf (last visited 02 July 2019), at 2.
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The lines b) and c) points clearly to the adoption, within the
African Union – African solutions for African problems –, of
alternatives to deal with criminal law matters, specially
regionalisation. That was the case of the Extraordinary African
Chambers within the Courts of Senegal, and the Malabo Protocol
and the creation of a criminal section in the proposed merged
African Court of Justice and Human Rights. As we are going to
discuss further, the African Union is paving the way for an African
Union Criminal Court.
2. THE PRINCIPLE OF COMPLEMENTARITY
STATUTE AND REGIONAL JURISDICTIONS

IN THE

ROME

This relationship between the African Union and the
International Criminal Court exposed one of the problems of the
applicability of the Rome Statute, which is the exercise of the
principle of complementarity of the Court. In practice, the ICC is
complementary to national criminal jurisdictions,14 which means
that lies on States the responsibility to trial the perpetrators of the
most hideous crimes against people committed in their territories.
As Tedeschini observes “national prosecution, therefore,
represents the norm, while international proceedings should only
be triggered under exceptional circumstances”.15 The principle of
complementarity is, therefore, central to the functioning of the
ICC, as it is the “cornerstone of the relationship between the ICC
and national jurisdictions”16. Article 17 (1) (a) of Rome Statute
states that a case should be inadmissible to ICC of the “case is
being investigated or prosecuted by a State which has jurisdiction
over it”. In this sense, the complementarity nature of the ICC is
“firmly rooted in state sovereignty”17.

14

Article 1, Rome Statute for the International Criminal Court.

15 M. Tedeschini, ‘Complementary in Practice: the ICC’s Inconsistent Approach in the
Gaddafi and Al-Senussi Admissibility Decisions’, 7 (1) Amsterdam Law Forum (2015), 76 –
97, at 78.

Lawyers Without Borders, The Principle of Complementarity in the Rome Statute and
the Colombian Situation: A Case that Demands More that a “Positive” Approach available at
www.iccnow.org/documents/asf_rapport-anglais-complementarity_and_colombia.pdf, at 8.
16

17 M. Jackson, ‘Regional Complementary. The Rome Statute and Public International
Law’, 14 Journal of International Criminal Justice (2016), 1061 – 1072, at 1068.
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The principle of complementarity means that the ICC was
not designed to be proactive in the prosecution of perpetrators of
crimes. The responsibility to trial those crimes is of the States in
which they took place. That is also recognized in the preamble of
the Rome Statute, when it is affirmed that “it is the duty of every
State to exercise its criminal jurisdiction over those responsible for
international crimes”,18 and the Court established by the Statute
“shall be complementary to national criminal jurisdictions”.19 It
seems that may existed other understandings about the primacy of
States, when it is used the word “shall be” complementary –
instead of “is” – to national jurisdictions. To determine the
admissibility of a case in ICC, and how the Court should take over
an investigation, it is necessary to look in deep to article 17 (1) of
the Rome Statute:
1. Having regard to paragraph 10 of the Preamble and article 1,
the Court shall determine that a case is inadmissible where:
(a) The case is being investigated or prosecuted by a State
which has jurisdiction over it, unless the State is unwilling or unable
genuinely to carry out the investigation or prosecution;
(b) The case has been investigated by a State which has
jurisdiction over it and the State has decided not to prosecute the
person concerned, unless the decision resulted from the unwillingness
or inability of the State genuinely to prosecute;
(c) The person concerned has already been tried for conduct
which is the subject of the complaint, and a trial by the Court is not
permitted under article 20, paragraph 3;
(d) The case is not of sufficient gravity to justify further action
by the Court.

In the perspective of Olympia Bekou, there are two
essential elements for the determination of the role of the ICC,
which are “unwillingness” and “inability”.20 Both elements are
affirmed in article 17 of the Rome Statute – issues of admissibility
–, that affirm clearly that the “case is being investigated or
prosecuted by a State which has jurisdiction over it, unless the
18

Cf. Preamble, § 6, Rome Statute for the International Criminal Court.

19

Cf. Preamble, § 10, Rome Statute for the International Criminal Court.

See O. Bekou, ‘Complementarity Principle’, Oxford Bibliographies available online at
https://www.oxfordbibliographies.com/view/document/obo-9780199796953/obo9780199796953-0071.xml (visited 09 July 2019).
20
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State is unwilling or unable genuinely to carry out the
investigation or prosecution”.21 The unwillingness of the State to
prosecute or trial the perpetrators of crimes are also determined in
article 17, namely State’s “shielding” a person responsible for
crimes,22 or an unjustified delay in the proceedings,23 or the
proceedings “were not or are not being conducted independently
or impartially, and they were or are being conducted in a manner
which, in the circumstances, is inconsistent with an intent to bring
the person concerned to justice”24. The other element to
determine the admissibility of the case to the ICC – the inability of
State to prosecute and trial – is determined if State structures and
institutions, and the legal system is general, has collapsed.25
Regarding the admissibility and jurisdiction of the ICC
under article 17 of the Rome Statute, Markus Benzing observes
that such article works as a “barrier to the exercise of jurisdiction”
of the Court.26 As the Rome Statute defines that the Court only
could exercise its jurisdiction if a case was found admissible,
which, in Benzing words, “the principle of complementarity does
not affect the existence of jurisdiction of the Court as such, but
regulates when this jurisdiction may be exercised by the Court”.27
Having such in mind, the main question that arises is how
to apply the article 17 of the Rome Statute in case of a regional
jurisdiction with competence to prosecute international crimes? In
other words, which Court – ICC or Regional Court – should
prosecute and trial if a State with jurisdiction of the case were
unwilling or unable to prosecute?
The Rome Statute only mentions its complementary nature
to national jurisdictions. In case of a competent regional

22

Cf. Article 17 (1), Rome Statute for the International Criminal Court.
Cf. Article 17 (2) (a), Rome Statute for the International Criminal Court.

23

Cf. Article 17 (2) (b), Rome Statute for the International Criminal Court.

24

Cf. Article 17 (2) (c), Rome Statute for the International Criminal Court.

25

Bekou, supra note 20.

21

M. Benzing, ‘The Complementary Regime of the International Criminal Court:
International Criminal Justice between State Severeignity and the Fight against Impunity’, in
A. von Bogdandy and R. Wolfrum (eds), Max Planck Yearbook of United Nations Law
(Leiden: Brill, 2003), 591-632, at 594.
26

27

Benzing, supra note 26, at 594.
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jurisdiction in between the national jurisdiction and the
supranational jurisdiction (ICC), in our perspective, the answers
lie in the juridical-political options of the State. As part of the both
treaties – Rome Statute for ICC and regional treaty – that both
may impose commitments from States, it is the national
jurisdiction that may choose with international jurisdiction it
serves better the national interests. Miles Jackson puts the
question in other terms, i. é., if “a case that is being prosecuted in
a regional tribunal can be seen as being prosecuted by a state in
terms of Article 17(1)(a)”28 of the Rome Statute. In our
perspective, the Jackson’s question is more complex, as it equates
national jurisdiction and regional jurisdiction as the same. In the
African continent, suggestions were made to the ICC be
complementary to regional jurisdictions, at the same time that
African Union developed its own regional criminal jurisdiction.
The tense relationship between African States, and after the
African Union itself, and the ICC lies, firstly, on the fact that the
ICC prosecutor started proprio mutuo investigations on African
leaders who were in power at the time, and secondly, on the
principle of complementarity, with excluses the scenario of the
ICC to be complementary to other jurisdictions of regional nature.
In 2013, Kenya submitted five amendments to the Rome Statute,
asking to the Court to be complementary to regional jurisdictions.
The said amendment, to be inserted in the Preamble of the Rome
Statute with the following words:
Emphasizing that the International Criminal Court established
under this Statute shall be complementary to national and regional
criminal jurisdictions.29

Such amendment must be read under the political
developments of the time. In 2013, the process of drafting a
protocol for a merged African Court of Justice and Human Rights,
with criminal jurisdiction, was already finished. In 2012, a first
draft of such text was already presented to the Summit of the
Assembly of Heads of State and Government of the African Union
28

Jackson, supra note 17, at 1064.

United Nations, ‘Kenya: proposal for amendments, C.N.1026.2013.TREATIES-XVIII.10
(Depositary
Notification)’,
14
March
2014,
available
online
at
https://treaties.un.org/doc/Publication/CN/2013/CN.1026.2013-Eng.pdf (last visited at
09/07/2019).
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but reject by the Assembly.30 At the time, the African continent
were experience several transformations in criminal law, between
domestication and regionalisation, that we are going to discuss.
3. THE AFRICAN EXPERIENCES OF INTERNATIONAL CRIMINAL
LAW: FROM DOMESTICATION TO REGIONALISATION
3.1. THE EXTRAORDINARY AFRICAN CHAMBERS
The Extraordinary African Chambers (EAC) were created
by Senegal to trial the crimes of Hissène Habré, former Chadian
President. The path to sit Habré in Court was long and only
possible with the determination of some victims and NGO’s that
didn’t allow the case to be forgotten. Habré ruled in Chad from
1982 to 1990, when he was removed from power by a Coup d’Etat.
The time that Habré conducted the fate of Chad was a period of
mass human rights violations in the country.
The case of Habré is a succession of petitions in national
courts, both in Senegal and Belgium, as well as at the
International Court of Justice.31 In January 2000, ten years after
being removed from power and living in Senegal in exile, a
petition is delivered in a court of Senegal against Habré. In July,
the Court of Appeal decides that Habré couldn’t be tried, because
the crimes that he was accused of were not committed in the
Senegal. In November 2000, victims of Habré’s atrocities with
double citizenship – both Chadian and Belgium citizenship – filled
a petition at a court in Belgium. In 2001, the United Nations
Committee Against Torture decided that Senegal failed its
international obligations when decided not to take Habré to trial,
and requested the country to extradite the former Chadian leader
to another country.32 In 2005 Belgium requests to Senegal to
extradite Habré to be tried in their courts. Failing to respond to

R. Garrido, ‘Pode o Tribunal Africano de Justiça e Direitos Humanos ser uma Solução
Africana para Problemas Africanos?’, 54 Relações Internacionais (2017) 55-71, at 62.
30

31 C. Hicks, The Trial of Hisséne Habré. How the Peoples of Chad Brought a Tyrant to
Justice (London: Zed Books, 2018).
32 M. Mubiala, ‘Regional v. Universal Jurisdiction in Africa: The Habré Case’, 74 FICHL
Policy Brief Series (2016) 1 – 4, at 1.
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the Belgium request, a petition was delivered at the International
Court of Justice.33
Resisting to comply with the obligation to trial or extradite
Habré, the Senegal requested the intervention of the African
Union.34 In 2006, the AU decided that Senegal should trial
Hissène Habré. In its Decision 127 (VII), the Assembly of the
African Union:
Observes that, according to the terms of Articles 3 (h), 4 (h) and
4 (o) of the Constitutive Act of the African Union, the crimes of which
Hissène Habré is accused fall within the competence of the African
Union;35

The articles mentioned by the decision are exactly those
who gave the African Union a much more interventionist
approach, or a non-indifference approach.36Article 4 stipulates
that the AU has the right to intervene in case of serious human
rights violations as war crimes, genocide and crimes against
humanity. Stating that, accordingly with such provisions of the
Constitutive Act, the AU has competence over the Habré case, the
Assembly was consolidating its role in face of such crimes, not
only to prevent them to happen, but also after the events. This is a
expansion of the notion of non-indifference policy of the AU. It is
very interesting the wording adopted by the AU decision 127, as
the AU seems to act as it was a court-like institution deciding on
the admissibility of a case, or had at the time, an AU court with
competence for international crimes.
The AU’s strategy in Habré’s case was to request the host
State of Senegal to take the lead and trial Habré. In the words of
the AU’s Decision 127, the Assembly:
ICJ, “Questions relating to the Obligation to Prosecute or Extradite (Belgium v.
Senegal)”, available online at https://www.icj-cij.org/en/case/144 (last visited 17 July 2019).
33

Mubiala, supra note 31, at 1.
35 AU, Assembly/AU/Dec. 127 (VII), §3.
34

Article 3 (h) states as objective of African Union to “promote and protect human and
peoples’ rights in accordance with the African Charter on Human and Peoples’ Rights and
other relevant human rights instruments”. Article 4 (h) states, as a principle of the African
Union “the right of the Union to intervene in a Member State pursuant to a decision of the
Assembly in respect of grave circumstances, namely: war crimes, genocide and crimes against
humanity”, as the article 4 (o) imposes to the AU to “respect for the sanctity of human life,
condemnation and rejection of impunity and political assassination, acts of terrorism and
subversive activities”.
36
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Mandates the Republic of Senegal to prosecute and ensure that
Hissène Habré is tried, on behalf of Africa, by a competent Senegalese
court with guarantees for fair trial;37

The way to prosecute Habré in Senegal was officially in
motion, but a new question emerged. As the ICC was not an
option, due the crimes that Habré was accused of were committed
before the Rome Statute for the ICC, the option was the
Senegalese judicial system, and the adoption of new criminal
legislation. The decision was fiercely objected by Habré. The
former Chadian President complained at the ECOWAS Court of
Justice that the new Senegalese legislation adopted to prosecute
the alleged crimes committed, in Chad, in the decade of 1980 was
a clear violation of the principle of non-retroactivity of criminal
law.38 The ECOWAS Court gave reason to Habré’s complain,
stating that:
[A]ny other undertaking in Senegal outside such a framework
would violate, on the one hand, the principle of non-retroactivity of the
criminal law, enshrined by international human rights instruments as
an intangible right and, on the other hand, would obstruct compliance
with the principle of impunity enshrined in the same international
texts.39

The ECOWAS Court of Justice suggests, in alternative, that
Habré must be prosecuted by an ad hoc international court. The
result was a hybrid court,40 which constitutes an internationalized
domestic court within the Senegalese jurisdiction – the
Extraordinary African Chambers – and whose agreement was
signed on 22 August 2012 between the African Union and the
Republic of Senegal.
37

AU, Assembly/AU/Dec. 127 (VII), §5(ii).

S Høgestøl, ‘The Habré Judgment at the Extraordinary African Chambers: A Singular
Victory in the Fight Against Impunity’, 34 Nordic Journal of Human Rights (2016) 147 – 156,
at 150.
38

39 ECOWAS Court of Justice, Hissène Habré c. République du Sénégal, Arrêt n.
ECW/CCJ/JUD/06/10, 18 November 2010 [original in French].

“Hybrid courts are defined as courts of mixed composition and jurisdiction,
encompassing both national and international aspects, usually operating within the
jurisdiction where the crimes occurred”, Office of the United Nations High Commissioner for
Human Rights, Rule-of-Law Tools for Post-Conflict States. Maximizing the legacy of hybrid
courts
(2008),
available
online
at
https://www.ohchr.org/Documents/Publications/HybridCourts.pdf (visited 16 July 2019), at
1.
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To the Extraordinary African Chambers, the African Union
and Senegal adapts the model of Cambodia, already in place,
namely, the Extraordinary Chambers in the Court of Cambodia
(ECCC). The ECCC were created for the prosecution of crimes
committed during the period of Democratic Kampuchea41. These
Chambers in far East were created by an agreement between
United Nations and the Government of Cambodia, which qualifies
the ECCC as an internationalized court. Differently, and without
any interference of the United Nations, the EAC results from an
agreement between the African Union (international organization)
and Senegal (national jurisdiction). The EAC are, in the view of
Mutoy Mubiala, a sign of the emergence of an “African regional
jurisdiction”.42
The jurisdiction of the EAC is defined in its Statute in the
following terms:
The Extraordinary African Chambers shall have the power to
prosecute and try the person or persons most responsible for crimes
and serious human rights violations of international law, customary
international law and international conventions ratified by Chad,
committed in the territory of Chad during the period from 7 June 1982
to 1 December 1990.43

According with Article 4 of the Statute of the Extraordinary
African Chambers, the crimes of its competence are: crime of
genocide,44 crimes against humanity,45 war crimes,46 and
torture.47 The Extraordinary African Chambers was created inside
the Senegalese jurisdiction and combines some international
elements. Sofie Høgestøl qualifies the EAC as a ““minimalist”
international criminal court”,48 as the Chambers were created by
41 Cfr. “The Law on the Establishment of the Extraordinary Chambers as amended”,
available
online
at
https://www.eccc.gov.kh/sites/default/files/legaldocuments/KR_Law_as_amended_27_Oct_2004_Eng.pdf (last visited 13 July 2019).
42

Mubiala, supra note 31, at 1.

Statute of the Extraordinary African Chambers within the courts of Senegal created to
prosecute international crimes committed in Chad between 7 June 1982 and 1 December
1990, article 3 (1).
43

44
45

Statute of the Extraordinary African Chambers (…), article 5.
Statute of the Extraordinary African Chambers (…), article 6.

46

Statute of the Extraordinary African Chambers (…), article 7.

47

Statute of the Extraordinary African Chambers (…), article 8.

48

Høgestøl, supra note 40, at 152.
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an agreement between Senegal and the African Union, has a
special statute and applies international law.
Although the EAC was a controversial option of justice, the
project was well succeeded, and Hissène Habré was found guilty of
crimes against humanity, war crimes and torture, and sentenced
to life in prison.49
3.2. THE AFRICAN COURT OF JUSTICE AND HUMAN RIGHTS:
FROM AN EMBATTLED RELATIONSHIP TO AN INNOVATIVE
INTERNATIONAL COURT
The Architecture of Justice of the African Union (AJAU) is
a complex network of courts, commissions and a relationship with
the sub-regional Courts of Justice. The first African Union Court
was the African Court on Human and People’s Rights, the human
rights court created by the Protocol to the African Charter on
Human and Peoples’ Rights establishing the African Court on
Human and Peoples’ Rights, adopted in Ouagadougou, in 1998.
Known as Ouagadougou Protocol, it was adopted under the aegis
of the Organization of African Unity, but entered into force,
implemented and the Court was set up under the African Union.50
The Human rights court started its functions in 2006, in Arusha,
Tanzania. The Constitutive Act of the African Union does not
mention the African Court on Human and Peoples Rights. The
only reference is to a “Court of Justice” as an organ of the AU,51
and its statute shall be object of a specific protocol.52 It is during
the discussions of the Protocol for the African Union Court of
Justice (AU Court of Justice) that was discussed, for the first time,
the idea of a unique and merged court within the AU framework.53
The initial draft of the Protocol for the AU Court of Justice
proposed a court in chambers, and the human rights Court “shall
49 Extraordinary African Chambers, Ministère Public v Hissein Habré, Judgment of 30
May 2016.
50

The text of the Ouagadougou Protocol was never updated for the new African reality.

51

Article 5 (1)(d), Constitutive Act of the African Union.

52

Article 18 (2), Constitutive Act of the African Union.

L. Franceschi, The African Human Rights Juducual System: Streamlings Structures
and Domestication Mechanisms Viewed from the Foreign Affairs Power Perspective
(Newcastle: Cambridge Scholars Publishing, 2014), at 209.
53
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be deemed to be constituted as a Chamber.54 The idea was rejected
by the Executive Council, as both institutions were developed
separately.55 In 2003, it is adopted the Protocol related to the
African Union Court of Justice, in Maputo, that entered into force
in 2009, but no Court was installed so far.
In 2008, the AU proposes a new solution for the judicial
architecture of the Union. In the 11th African Union Summit, in
Sharm el-Sheik, a new protocol of a merged Court with two
sections – General Affairs and Human Rights – was finally
adopted. In 2014, the AU proposes amendments to the text of
2008, expanding the jurisdiction of the merged African Court of
Justice and Human Right (ACJHR) to a third section:
International Crimes. In practice, the African Union is trying to
create an African Criminal Court, with similar jurisdiction of the
International Criminal Court.56
Gerhard Werle and Moritz Vormbaum highlight the fact
that “a regional court with jurisdiction over international crimes
would be a novel phenomenon in the landscape of international
courts and tribunals”.57 The African Court of Justice and Human
Rights will be a super court, as its structure is made of three
section: General Affairs, Human and Peoples’ Rights, and
International Crimes. It encompasses the will of African Union to
create a criminal court within the AU framework. First, and
besides the political scenario that lead to the ACJHR, the
regionalisation of International Criminal Law, and the creation of
a Regional Criminal Court in Africa is an experience that must be
saluted positively, as it proposes to bring accountability for
54 K. Ibrahima, A. Motala, ‘The Creation of a New African Court of Justice and Human
Rights’, in M. Evans and R. Murray (eds), The African Charter on Human and Peoples’
Rights – The System in Practice 1986 – 2006 (Cambridge: The United Cambridge University
Press, 2012) 406-440, at 410.
55 F. Viljoen, International Human Rights Law in Africa, (Oxford: Oxford University
Press, 2012), at 449.
56 For more about the political process of the Malabo Protocol, see: Garrido, supra note,
at 61. See also W Brito, ‘Da tensão entre a União Africana e o Tribunal Internacional Penal
nasce o Tribunal Africano de Justiça e Direitos Humanos’, 347 Scientia Ivridica (2018) 125 –
140. T. Murithi, ‘The African Union and the International Criminal Court: An Emblattled
Relationship?’, 8 The Intitute for Justice and Reconciliation Policy Brief (2013).
57 G. Werle, M. Vormbaum, ‘Creating an African Criminal Court’, in G. Werle and M.
Vormbaum (eds), The African Criminal Court: A commentary to the Malabo Protocol (The
Hague: Asser Press 2017) 3 – 9, at 4.
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international crimes at a regional level. The experience may be
replicated in other regional human rights systems if well
succeed.58 In fact, some of the supporters of such endeavour from
the AU stress that an African Criminal Court “has the potential of
contributing to the development of international criminal law and
could, eventually, become even a useful complement to the
International Criminal Court”.59 For others, such court is the
materialization of a strategy of avoid the ICC to trial in Africa, and
it will cause some troubles for The Hague-based court, as the
States may not referral situations for the ICC. 60 The African
Criminal Court may also become inefficient, and consequently, to
fail its purpose of accountability for serious crimes committed in
the African continent.61
As a court of that nature and design is something never
seen before, the Malabo Protocol raises questions both in political
and juridical spheres. It seems that the Malabo Protocol emerges
as a direct response to the International Criminal Court
intervention in the continent. Until 2009, the African States were
good supporters of the International Criminal Court and never
before an idea of creating a regional court of such nature was ever
discussed. The relationship between the African Union and the
ICC eroded with the Omar al-Bashir case, and after with Uhuru
Kenyatta, both presidents in the exercise of their mandates.62
The immunity clause introduced in the Malabo Protocol
raises the concern of scholars and human rights activist
worldwide. Article 46 A bis states that:
No charge shall be commenced or continued before the Court
against any serving AU Head of State or Government, or anybody acting
or entitled to act in such capacity, or other senior state officials based
on their functions, during their tenure of office.

58

Garrido, supra note 30, at 67.

59

G. Werle, M. Vormbaum, supra note 21, at 4.

A. Abass, ‘Historical and Political background to the Malabo Protocol’, in G. Werle and
M. Vormbaum (eds), The African Criminal Court: A commentary to the Malabo Protocol
(The Hague: Asser Press 2017) 11 – 28, at 13.
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Abass, supra note 61, at 13.
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The African Union was criticized by several international
human rights NGO’s for the inclusion of such clause in Malabo
Protocol, as it is contrary to the respect for human rights, the good
governance and fight of impunity, all fundamental principles of
the Constitutive Act of the African Union. In a letter signed by 143
African and International organizations, a strong rejection was
made to the immunity clause and concern for the impact that such
clause may have in the perpetuation of violence in the continent.
In the letter, the organizations express that:
Granting immunity to African heads of states and government,
and certain senior government officials before the African Court in
some circumstances risks giving an open license for those in these
positions to perpetrate crimes. It further risks encouraging those
accused of the crimes to cling to their positions in order to avoid facing
the law, thereby entrenching dictatorships.63

The immunity clause is, therefore, an attempt to limit the
jurisdiction of Court. The issue that triggered the friction between
the ICC and the African Union – the prosecution of Heads of State
in office – is the same that may paralyze the African Court of
Justice and Human Rights. But if the African Court cannot
prosecute by virtue of the immunity clause, the International
Criminal Court still have an important role to play. There is no
grey are here. The immunity clause only affects the African Court
of Justice and Human Rights, and not the International Criminal
Court. If a State is part of both treaties and a crime of its
jurisdiction is committed, at least the ICC may have the power to
prosecute and trial the perpetrators.64
It is legitime, then, to raise the question about the political
independence that the African Court of Justice and Human Rights
within the African Union Framework. The ICC enjoy of political
independence from States and international organizations, but
that is not the case of the African Court on Human and Peoples’

‘Call for African States to Reject Immunity for Serious Crimes by African Civil Society
Organisations and International Organisations with a Presence in Africa’, August 2014,
available
online
at
https://www.hrw.org/sites/default/files/related_material/August%202014%20Group%20De
claration%20on%20Immunity%20and%20African%20Court.pdf (last visited 18 July 2019).
63
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Garrido, supra note 30, at 54.
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Rights that is a court of the African Union.65 African leaders
already shown that International Courts are not immune to the
political will of the States,66 and in times of human rights
backlash, that affects International Courts as well, the African
Court of justice and Human Rights could be trapped in the AU
political will.
The Malabo Protocol does not mention anything about the
inadmissibility of reservations to the crimes, as the Rome Statute
does in article 120.67 In the same way, the Malabo Protocol
nothing mentions about the limitations to its crimes. Article 29 of
the Rome Statute states that “The crimes within the jurisdiction of
the Court shall not be subject to any statute of limitations”,68 but
nothing related is mentioned in the African text. In failing to
guarantee that the crimes under its competence do not prescribe,
and no reservations are admissible to the Malabo Protocol, the
African Union lacked political will, and adopted an important
juridical instrument that contains a trojan horse. States may ratify
the Malabo Protocol and appoint reservations to the international
crimes section, emptying the Protocol of any aspiration to bring
accountability and justice to people.69
An important detail of the Malabo Protocol has to be with
the complementary of the Court. In the same terms as in the Rome
Statute of the ICC, the African Court on Human and Peoples’
Rights is complementary to national jurisdiction but goes beyond
that. Article 46H (a) of the Malabo Protocol states that:

65 And possibly amendments will be made to the Constitutive Act of the African Union,
articles 5 (1)(d) and 18 to reflect this change in AU architecture.

For example, the case of SADC Court of Justice, which was dismantle and rebuild with a
more limited mandate. For more about this see J. Sarkin, ‘A critique of the decision of the
African Commission on Human and Peoples’ Rights permitting the demolition of the SADC
Tribunal: Politics Versus Economics and Human Rights, in 24(2) African Journal of
International and Comparative Law (2016) 218 - 219. And F. Cowell, The Death of the
Southern African Development Community Tribunal’s Human Rights Jurisdiction’, 13(1)
Human Rights Law Review (2013) 153 – 165.
66

67 “No reservations may be made to this Statute”, Rome Statute for the International
Criminal Court, 1998.
68

Article 29, Rome Statute for the International Criminal Court, 1998.
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The jurisdiction of the Court shall be complementary to that of
the National Courts, and to the Courts of the Regional Economic
Communities where specifically provided for by the Communities.70

The Malabo Protocol defines two types of complementary:
the national jurisdiction and the Courts of the Regional Economic
Communities (REC), which are regional as well. This seem to put
the African Court of Justice and Human Rights above all African
courts, national or regional. The Malabo Protocol does any
reference to the International Criminal Court in terms of
complementary or other kind of cooperation.
Article 46H seems to point an answer to the question raised
by Miles Jackson, if “a case that is being prosecuted in a regional
tribunal can be seen as being prosecuted by a state in terms of
Article 17(1)(a)”71 of the Rome Statute. Although complementary
to national and regional courts, article 46H (2), in the questions of
inadmissibility of a case, in silent concerning to regional courts. In
other words, if a national jurisdiction is prosecuting and trying a
person for international crimes, such as genocide, war crimes, and
crimes against humanity for example, the African Court of Justice
and Human Rights shall declare the case inadmissible if it reaches
the Court. If the same happens with a Court of a REC, the Malabo
Protocol is silent in the admissibility of the case. Of course, the
Courts of RECs are not designed for those types of crimes, but it is
curious that the Protocol does not clarified that scenario. It seems,
however, that a regional jurisdiction may not be equated to
national jurisdiction.
In a perspective of the International Law, the Malabo
Protocol brings to the International Criminal Law several crimes
that are not of the competence of any other international court
(for example, the ICC). The African text introduces ten (10) new
international crimes, besides those four (4) already enshrined in
the Rome Statute. The crimes of the competence of the ACJHR are
the following: 1) Genocide; 2) Crimes Against Humanity; 3) War
Crimes; 4) The Crime of Unconstitutional Change of Government;
5) Piracy; 6) Terrorism; 7) Mercenarism; 8) Corruption; 9) Money
70 Article 46H (1), Protocol on Amendments to the Protocol on the Statute of the African
Court of Justice and Human Rights (2014).
71

Jackson, supra note 17.
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Laundering; 10) Trafficking in Person; 11) Trafficking in Drugs;
12) Trafficking in Hazardous Wastes; 13) Illicit Exploitation of
Natural Resources; 14) The Crimes of Aggression72.
Although it is not our intention to go in deep of the content
of each crime in the Malabo Protocol, it is evident that some of
those crimes are the reflection of serious African problems. And
even the crimes already in the Rome Statute, the African legislator
did not limit itself to copy those crimes in the Malabo Protocol,
but gave them an African specificity. As it is also evident that the
Malabo Protocol is a mean for the African Union to circumvent the
ICC and guarantee that the Hague-based court do not trial again
African citizens, specially, African leaders.
The crime of genocide is one of the most heinous crime in
international law. In the 20th Century, and before a UN
Convention for the Crime of Genocide, in 1948, it was qualified by
Winston Churchill as “crime without name”.73 In the Malabo
Protocol, the crime of Genocide is defined in the same terms as in
the Rome Statute, but there is another element in the definition of
the crime. The African text includes as genocide “acts of rape or
any other form of sexual violence”74. Although rape and sexual
violence are included in other crimes (crimes against humanity
and war crimes), the African legislator understands such acts in a
broader context of premeditated acts with the intention to destroy
a group. The practice of rape as weapon of war in recent African
armed conflicts is of great concern for the AU bodies, in particular
the African Commission on Human and Peoples’ Rights, which
addressed some resolutions on the issue.75 The issue of sexual
violence is prevalent in African societies, and in 2017 the African
72

Cfr. article 28A (1), Malabo Protocol, 2014.

M. Vale Pereira, ‘Crime de Genocídio’, in W. Brito and P. Freitas (eds), Estatuto de
Roma do Tribunal Penal Internacional: comentários (Braga: DH-CII, 2018) 111-133, at 113.
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74 Cf. Article 28B (f), Protocol on Amendments to the Protocol on the Statute of the
African Court of Justice and Human Rights (2014).

See for example, the resolution African Commission on Human and Peoples’ Rights,
103: Resolution on the Situation of Women in Democratic Republic of Congo (2006),
available at http://www.achpr.org/sessions/40th/resolutions/103/ (visited 23 may2019), and
African Commission on Human and Peoples’ Rights, 111: Resolution on the Right to a
Remedy and Reparation for Women and Girls Victims of Sexual Violence (2007), available at
http://www.achpr.org/sessions/42nd/resolutions/111/ (visited at 23 May 2019).
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Commission on Human and Peoples’ Rights, in collaboration with
the Special Rapporteur on the Rights of Women in Africa,
adopted the Guidelines on Combating Sexual Violence in Africa,
that define the responsibility of States to prevent sexual violence
and its consequences, to provide protection against sexual
violence and is consequences, and more relevant for our analysis,
the obligation to guarantee access to justice and prosecute the
perpetrators of sexual violence.76
The crime against humanity in Malabo Protocol is clearly
inspired in the same crime on the Rome Statute. However, the
version on the Malabo Protocol seems to grant a more holistic
protection, as it considers those acts as crimes against humanity
when “committed as part of a widespread or systematic attack or
enterprise”.77 The reference to an enterprise in the Malabo
Protocol’s notion of crime against humanity shows an awareness
of the African legislator of the specificities of the African context,
as is could potentially, be much more protective and efficient. The
text does not explicit what ‘enterprise’ means, but according with
the Oxford Dictionary, enterprise means a “project or
undertaking, especially a bold or complex one”,78 which reinforces
the understanding of the attacks to civilian population as part of a
premeditated and organized actions. Regarding the acts of
torture,79 the Malabo Protocol includes also other categories of
acts, such as “cruel, inhuman and degrading treatment or
punishment”, in line with the legal doctrine and international law
standards. Once again, the African text goes a little further,
considering the other degrading acts than torture as crimes
against humanity, when committed as part of a widespread or
systematic attack or enterprise against civilians.
African Commission on Human and Peoples’ Rights, Guidelines on Combating Sexual
Violence
in
Africa
(2017),
available
online
at
http://www.achpr.org/files/instruments/combating-sexualviolence/achpr_eng_guidelines_on_combating_sexual_violence_and_its_consequences.pdf
(visited 23 May 2019), at 18.
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Cf. Article 28 C (1), Protocol on Amendments to the Protocol on the Statute of the
African Court of Justice and Human Rights (2014), emphasis added.
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available
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79 Cf. Article 28 C (1) (f), Protocol on Amendments to the Protocol on the Statute of the
African Court of Justice and Human Rights (2014).
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The war crimes under Malabo Protocol goes far beyond the
Rome Statute. The Malabo Protocol clearly state that “using
nuclear weapons or other weapons of mass destruction”80
constitutes a war crime. It’s not a complete surprise the inclusion
of the prohibition of the use of nuclear weapons in Africa,
although internationally it is something unique. Under the aegis of
the Organization of African Unity,81 it was adopted the African
Nuclear-Weapon-Free Zone Treaty, known as Pelindaba Treaty,
that entered into force in 2009.
The crime of Aggression (article 28M) is enshrined in the
Malabo Protocol in the following terms:
For the purpose of this Statute, “Crime of Aggression means the
planning, preparation, initiation or execution, by a person in a position
effectively to exercise control over or to direct the political or military
action of a state or organization, whether connected to the state or nor
of an act of aggression which, by its character, gravity and scale,
constitutes a manifest violation of the Charter of the United Nations or
the Constitutive Act of the African Union and with regards to the
territorial integrity and human security of the population of a State
Party.

The important aspect here is the reference to “political or
military action of a state or organization”, which seems to
understand the acts of some organized groups (for example, al
Shabaab or Boko Haram) may constitute an act of aggression.
This understanding challenges the notion of the aggression as, in
its very nature, it is related only to acts of aggression between
states. Sayapin defends the point that it is redundant the
reference, made by the African legislator, to organizations in the
notion of the crime of Aggression.82 With a vast number of crimes
under its jurisdiction, says Sayapin, the acts committed by nonstate actors, as organizations, easily fall under the scope of other
of its crimes (for example, Terrorism, or Mercenarism).
80 Cf. Article 28 D (g), Protocol on Amendments to the Protocol on the Statute of the
African Court of Justice and Human Rights (2014).
81 Replaced by the African Union in 2002, when the Constitutive Act of the African Union
entered into force.
82 S. Sayapin, ‘The Crime of Aggression in the African Court of Justice and Human and
Peoples’ Rights’, in C. Jalloh, K. Clarke, and V. Nmehielle, The African Court of justice and
Human and Peoples’ Rights in Context. Developments and Challenges (Cambridge:
Cambridge University Press, 2019) 314 – 355, at, 318.
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We argue a different perspective of the crime of aggression.
The section B of the article 28M (Crime of Aggression), reinforces
the acts of aggression committed by other agents than the State, in
the following words:
(…) shall constitute acts of aggression, regardless of a
declaration of war by a State, group of States, organizations of States, or
non-State actor(s) or by any foreign entity:83

The section B clearly identifies non-State actor(s) as
potential perpetrators of acts of aggression. This is a much
advance protection, comparing with the similar in the Rome
Statute, that only inputs to States the international responsibility
of such acts. But the Malabo Protocol clarifies, in our
understanding, the necessity to include non-State actor(s) as
agents of acts of aggression to the national state. This is in line
with the African reality in some countries in which organized
groups seizes portions of territory and threaten the sovereignty
and integrity of the State. Recent cases are, for example, the
Azawadi declaration of independence, of 6 April 2012, that lead to
an armed conflict in Mali, or the case of Boko Haram, that
controls the northern part of Nigeria, near lake Chad. All those
cases, and other that we do not mention here, justify the option of
the African legislator in including non-State actors as agents of
aggression, and the following line in section B:
a) The use of armed forces against the sovereignty, territorial
integrity and political independence of any state, or any other act
inconsistent with the provisions of the Constitutive Act of the African
Union and the Charter of the United nations. 84

The section B(a) reiterates the idea of an attack against
sovereignty or territorial independence or political independence
by any armed forces, that also, the African legislator does not
require the necessity to belong to other State. In fact, this
section(a) is specific from the Malabo Protocol, and it is not found,
neither similar reference, in the Rome Statute for the ICC. Once
again, Malabo Protocol proposes a much-advanced protection to
States, and it is ground-breaking to International Criminal Law.
83 Article 28M (B), Protocol on Amendments to the Protocol on the Statute of the African
Court of Justice and Human Rights (2014).
84 Article 28M (B)(a), Protocol on Amendments to the Protocol on the Statute of the
African Court of Justice and Human Rights (2014).
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Section B(b), although existent in Rome Statute,85 the African
legislator removes the necessity of that forces to belong to another
State:
b) The invasion or military attack by armed forces against the
territory of a State, or military occupation however temporary, resulting
from such an invasion or attack, or any annexation by the use of force
of the territory of a State or part thereof.86

In summary, lines a) and b) of section B of article 28M
speaks of acts committed by “armed forces”, forces that may not
belong to another State.87 The African legislator, in our
perspective, uses the term “armed forces” in lines a) and b) of
section B in a broad understanding of the term, including
guerrilla, extremist or other organized groups. And in terms of
International Law, this is a huge step for one of the most
controversial crime of the Rome Statute.
4. AFRICAN REGIONAL JURISDICTION?
The experience of the Extraordinary African Chambers in
Senegal, and the African Court of Justice and Human Rights, with
a criminal section, are part of, what some authors believe to be the
emergence of an African regional jurisdiction.88 Both experiences
deals with the most serious crimes committed in context of
particular violence, but inside the African sphere. Both
experiences are radically different from others with the initiative,
or auxiliary, of the United Nations. As a result, it is necessary to
problematize the future of international criminal law in the
African Continent.
We propose the following working-model of African
regional jurisdiction (ARJ):

85

As Article 8. Bis (2) (a), of the Rome Statute for the International Criminal Court.

Article 28M (B)(b), Protocol on Amendments to the Protocol on the Statute of the
African Court of Justice and Human Rights (2014).
86

87 Differently for the lines c), d), e) and f), of section B of Article 28M, that mentions
“armed forces of a State” or “armed forces of one State”.
88

Mubiala, supra note 31, at 1.
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Figure 1: proposed model of an African Regional Jurisdiction.

In this model, we defend the dialogue of two distinct
jurisdictions with the national jurisdiction: the supranational
jurisdiction (the International Criminal Court), and the Regional
Jurisdiction. In our view, these international jurisdiction –
supranational and regional – does not communicate between
them. According with Article 46H of the Malabo Protocol, the
African Court of Justice and Human Rights shall be
complementary to national and regional jurisdictions. As the
figure illustrates, there are two different ways to reach the African
Court of Justice and Human Rights: directly from national
jurisdiction, or indirectly through regional jurisdiction. The
central point in the African regional jurisdiction model is to limit
to the African continent the responsibility to deal with the crimes
committed in the continent. As stated in the AU Decision 127, the
Assembly of the African Union observed that “the crimes of which
Hissène Habré is accused fall within the competence of the African
Union”,89 in the terms of articles 3(h) and 4(h) and 4(o) of the
Constitutive Act. In the same line, the AU’s Withdrawal Strategy,
mentioned the necessity to finds solutions inside the African

89

AU, Assembly/AU/Dec. 127 (VII), §3.
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continent, i. é., the “adoption of African Solutions for African
Problems”.90
Outside the African regional Jurisdiction are the
International Criminal Court, that only dialogue with States, i. é.,
national jurisdictions. And the Hybrid Courts of United Nations
initiative or partnership.
4. CONCLUSIONS
The regionalisation of international criminal law, specially
in the African continent, is a reality that was sought and developed
after 2003. The role of the African Union as a new project for
African political integration brought new opportunities for the
continent. The recent experiences of International Criminal Law
in the African continent, and the emergence of the African Union
Law as a project of regionalisation of international law were the
best conditions for the development of an African Regional
Jurisdiction. In other parts of the globe, the prosecution and trial
of international crimes remains a domain of the International
Criminal Court, or of domestic jurisdictions assisted by the United
Nations.
The African Court of Justice and Human Rights, projected
in 2008 as an alternative for the limited budget of the African
Union, rapidly changed to a more advanced judicial body with
important developments in international criminal law. In terms of
the International Criminal Law, the Malabo Protocol offers a more
advanced protection to the most serious crimes. The African
legislator enshrines an African imprint to some crimes that were
already in place in other international instruments. The African
legislator does something that must be saluted, with is the
expansion of the frontiers of crimes as the crime against
humanity, war crimes and crime of aggression. The arena of the
international criminal law is also expanded to ten new type of
crimes, codified internationally in other specific instruments, but
which the Malabo Protocol welcomes under its scope of action.
The result is a much more progressive protection of these type of
crimes.
90

AU, supra note 13, at 2.
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Although this progressive movement in the field of
international criminal law, it is necessary to keep in mind that a
criminal section to the merged African Court resulted from a
manoeuvre to circumvent the action of the International Criminal
Court in Africa. The tense relationship between the African Union
and the International Criminal Court had its pick in 2016, when
Burundi, South African and The Gambia announced the intention
to withdraw from the Rome Statute of the ICC, which only
Burundi finished the process. The African Court have some
political aspects that raises concerns about the liability of the
African endeavour. Despite of that, the African Union present a
innovative international court, with an ambitious competence,
that, if well succeeded, must be replicated by other regional
human rights systems.

STATE-OWNED COMPANIES, CORPORATE
GOVERNANCE AND COMPLIANCE
Luiz Paulo Ribeiro da Costa * / **
This brief article will address some aspects regarding how
corporate governance and integrity programs are mandatory to
State-Owned Companies In Brazil and in Portugal. Moreover, how
those instruments are vital for the perpetuity of these State
enterprises, once those corporations exist to accomplish public
finalities and it is expected to be done encompassing ethical
requirements towards a legal, transparent, honest, efficient and
sustainable performance of such undertakings.
It is a relevant theme because State-Owned Companies are
crucial to countries’ economies and population. The numbers
show the relevance which reflects the economic and social
importance of the State-Owned Companies in both countries.
Brazil, according to the Ministry of Economy 1, has 134 Federal
Companies (disregarding companies owned by the Federative
States and Municipalities) which correspond to assets, in 2018, in
the amount of BR (Brazilian currency) 4.717,33 billion, a net
income (2018) of BR 71,51 billion, having paid dividends in the
amount of BR 11,84 billion (2018) and, the Portuguese StateOwned Companies follow the same path as seen in the
Companhia de Saneamento do Estado do Paraná-Sanepar’s (Brazil) Attorney, civil
servant. Specialized in Administrative Law and pursuing a master’s degree in University of
Minho’s attending LL.M. in European and Transglobal Business Law.
*

** Disclaimer: all the following citations of Brazilian em Portuguese books, articles and
pieces of legislation were free translated by this dissertation’s author. The laws cited in this
dissertation are subject to change. It is recommended that the reader always look for the most
updated versions.
1
Retrieved
November
15,
2019
from
http://www.panoramadasestatais.planejamento.gov.br/QvAJAXZfc/opendoc.htm?document
=paineldopanoramadasestatais.qvw&lang=enUS&host=QVS%40srvbsaiasprd07&anonymous=true.
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information provided by the Ministry of Finance2 which
demonstrates that Portugal has an equity portfolio of Euro 43,1
billion in direct participation in companies which the State exerts
influence by controlling the majority of the capital stock or at least
participating as a significant shareholder. The numbers show that
the State-Owned Companies play a significant role in both
countries’ economies and are very intertwined with the productive
and service rendering sectors.
State-Owned Companies are part of the indirect public
administration, they are not under the State’s tutelage but under
supervision as the State is the one which exerts the dominant
influence (through share majority control, or management).
Moreover, the oversight is made through the instruments
contained in Corporative Law.
The State relies on incorporating companies to achieve
specific public purposes, as could be understood from Professor
Isabel Fonseca’s 3 lesson, among several reasons for that, it is
possible to enumerate as motives to do so the size of the state, the
legal-bureaucratic obligations to edit any act or other activity,
corruption, and a certain inefficiency led to the need for a resizing
of the state apparatus to achieve greater efficiency. Henceforth, it
is relevant to affirm that a company, mainly a State-Owned
Company, is not an instrument for the exclusive realization of
private interests itself. Therefore, no matter whether the capital
that forms the company is public or private, there will always be,
for one or another, more or fewer obligations to serve the general
good and to develop the economy.
It is crucial to mention that even when the policymakers
consider to create a State-Owned Company the ethical,
reasonable, and technical argument must be present because an
enterprise like that can justify its existence in professional, legal,
technical and public rationales only. Aside from that, it will be an

2
Retrieved
November
15,
2019
from
http://www.dgtf.pt/ResourcesUser/SEE/Documentos/Carteiras_participacoes_Estado/31_1
2_2018/carteira_principal_31_12_2018.pdf.
3 Fonseca, Isabel Celeste M. (2019). Direito Administrativo I: Roteiro Teórico-Prático (1st
Ed.). Braga: ELSA.!
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unacceptable escape from the public regime to the private one,
which is unconstitutional in both countries’ legal framework
With State-Owned Companies, the Public Administration
took a path from pure public legal regime towards private law,
notably when it uses the corporate form to pursue the public
interest. This privatization of ways to pursue the public interest
has brought with it the need to combine normative regulation of
public law with that of private law. In this sense, this move
towards private law is very much due to the requirements of a
more dynamic, malleable and committed to the efficiency
management system that led the State to make use of companies
for specific public purposes.
In other words, State-Owned Companies are an element of
meeting between public and private law, which is in a conflicted
path but tending to harmonization. So, it is undeniable that this
encounter of legal regimes can be fruitful in acting in the public
interest in an autonomous, responsible, accountable and linked to
results way to deliver to the user, why not say client, what is
expected.
Thus, in addition to the administrative law tools already
provided for in the bureaucratic system of public management, the
reception of the private mode of corporate governance became
imperative. So, there was a mitigation of the public regime in
favour of a more private one when it concerns the management of
State-Owned Companies, in such a way that the managers have
some freedom but must fulfil a pleiad of rules and processes to
grant the shareholders’ interests but also the public interest. It
worth to cite the lesson contained at the Pedro Vicente work when
he quotes “The Cadbury Report” (the United Kingdom, 1992):
“The country’s economy depends on the drive and efficiency of
its companies. Thus the effectiveness with which their boards
discharge their responsibilities determines Britain’s competitive
position. They must be free to drive their companies forward but
exercise that freedom within a framework of effective accountability.
This is the essence of any system of good corporate governance”4

Vicente, Pedro (2015). Corporate Governance e Setor Empresarial Público em Portugal:
Contributo Para um Normativo Regulador. Coimbra: Almedina. p. 46.
4
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The compliance notion goes beyond the blackletter of the
law fulfilment. Therefore, the corporate governance postulates
must embody the commitment to comply with the law, contracts,
agreements, commitments, among other instruments. Corporate
governance encompasses transparent and result-oriented
management, considering not only the shareholders' interest but
the public finalities that motivated the State-Owned Company
creation. Pinto Junior5 states that the public interest moto is
within the State-Owned Company, it must be well rooted in its
actions and decisions, and it is shown when through a corporate
decision-making process is brought to light; moreover, this
process is subject to the business judgment rule principle.
So, the corporate governance must focus on the decisionmaking procedure to assure its compliance with the law, to the
corporative objectives and the public finalities. All the
organizational governance systems must be enacted in attention to
the mission and values of the Company, and the procedures must
be mandatory, transparent in a way to scrutinize the motives and
reasons to take one decision instead of another.
Having that in mind, corporate governance must not be
only linked to the shareholder financial interests because it does
not satisfy the nowadays requirements of compliance. The
profitability is significant and as affirmed before it cannot be
ignored by the public manager when driving a State-Owned
Company’s destinies, however, when it is concerned to public
assets, the public interest must and should be in a position of
whether not in superiority but equality to the profitability.
Both Brazilian and Portuguese State-Owned Company’s
Laws prescribes that notion regarding the respect to the social
responsibility and bound to the public interest, as prescribed in
the article 49th6 of the Portuguese Decree-Law No. 133 of 2013
Pinto Junior, Mario Engler (2016). Exercício Do Controle Acionário Na Empresa Estatal
Comentários a Decisão Da CVM No Caso Eletrobrás. FGV Direito SP Research Paper Series
n.
144:
São
Paulo.
Retrieved
October
28,
2019
from
https://ssrn.com/abstract=2716310 or http://dx.doi.org/10.2139/ssrn.2716310
5

Portuguese Decree-Law No. 133 of 2013. Article 49th. Social responsibility: Public
enterprises should pursue objectives of social and environmental responsibility, consumer
protection, investment in professional enhancement, the promotion of equality and nondiscrimination, environmental protection, and respect for the principles of legality and
business ethics. Retrieved October 29, 2019 from https://dre.pt/web/guest/legislacao6
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and the article 27th7 of the Brazilian Law No. 13,303 of 2016. The
law determination is not only a statement but also to be obviously
complied. Is that so because there is a social and behavioural
component in this determination; otherwise, it would be left in the
dangerous voluntary will of the Governments and managements
to do so.
Assuming that compliance and corporate governance are
hard to implement and to endure, that they presuppose scrutiny,
transparency and depoliticization, which means political power
undermining in favour of a professional and committed one, the
law is right when determines the stakeholders’ primacy and does
not leave to the State Agents to voluntarily do so. Here, the lesson
gave in the 18th century by James Madison8, one of the founding
fathers of the United States of America, is still valid:
But the great security against a gradual concentration of the
several powers in the same department, consists in giving to those who
administer each department the necessary constitutional means and
personal motives to resist encroachments of the others. The provision
for defense must in this, as in all other cases, be made commensurate to
consolidada//lc/107738401/201910291041/73450752/diploma/indice?p_p_state=maximized
Brazilian Law 13,303 of 2016. Article 27th: The public enterprise and the mixed-economy
society shall have the social function of realizing the collective interest or of meeting the
imperative of national security expressed in the legal authorization instrument for its
creation.
7

Paragraph 1. The realization of the collective interest referred to in this article shall be
oriented towards the attainment of economic well-being and the socially efficient allocation of
resources managed by the public enterprise and the mixed economy company, as well as to
the following:
I - economically sustained consumer access expansion to the products and services of the
public enterprise or mixed-economy company;
II - development or use of Brazilian technology for the production and supply of products and
services of the public company or mixed economy company, always in an economically
justified manner.
Paragraph 2. The public company and the mixed capital company shall, under the terms of
the law, adopt practices of environmental sustainability and corporate social responsibility
compatible with the market in which they operate. Retrieved October 29, 2019 from
http://www.planalto.gov.br/ccivil_03/_ato2015-2018/2016/lei/l13303.htm
Madison, James (1787/1788). Article No. 51 - The Structure of the Government Must
Furnish the Proper Checks and Balances Between the Different Departments. In Madison,
James, Hamilton, Alexander and Jay, John. The Federalist Papers. Retrieved October 31,
2019
from
https://www.congress.gov/resources/display/content/The+Federalist+Papers#TheFederalist
Papers-51.
8
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the danger of attack. Ambition must be made to counteract ambition.
The interest of the man must be connected with the constitutional
rights of the place. It may be a reflection on human nature, that such
devices should be necessary to control the abuses of government. But
what is government itself, but the greatest of all reflections on human
nature? If men were angels, no government would be necessary. If
angels were to govern men, neither external nor internal controls on
government would be necessary.

In this sense, corporate governance and compliance are
necessary programs because humanity depends on legal
instruments that remove uncertainty from people's field of action
by saying what can and cannot be done. Law is a regulator of
human life and must exist because no one is immune to
corruption, which is corroborated by the 18th-century claim that
"men are not angels", more than ever a still valid and truthful
statement!
To assure that the State-Owned Companies, and all other
companies, will be bound to accomplish their corporate purpose
and to respect the collective interest in the light of their social
function it is strongly necessary good and reasonable legislation,
supervision, liability, accountability, soft law instruments in
addition to the laws issued by the state, which alone can no longer
perform their conforming power (e.g. integrity pacts, lending
contracts, stock exchange listing requirements, social media and
press vigilance, so on so forth) and, the community oversight of
the companies.
Social and market dynamics end up using private selfregulatory instruments, which depart from the minimum provided
by law issued by the legislature to deepen governance standards to
deter or mitigate corruption, to impose efficiency, and also
enhance and enforce the respect for the stakeholders’ interests. In
this regard, it is crucial to understand the subject through Marcílio
Barenco Corrêa de Melo’s9 lenses:
In this respect, we are not talking about elements of 'escape' to
Private Law, under the justification of Public Law being an obstacle to
the effective control of deceptive conduct. We are facing a

Mello, Marcílio B. C. de (2018). Os “Selos de Integridade”: Uma Perspectiva de Boa Prática
no Sistema Anticorrupção do Direito da Contratação Global. Article, University of Minho,
Braga, Portugal. pp. 12-13
9
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reinforcement solution, endowed with impersonality and transparency,
leading to a previous state of protection of trust ...
From the success, speed, and efficiency of neophyte private
market self-regulation techniques, the theory was born of a new source
of autonomous law ('mini-systems of collective government'), which
meets the creation of market and public interest protection.

This framework of law and soft law regarding proper
corporate governance intends to give to State-Owned Companies,
as Public Administration’s prolongment, through ethical lenses
the instruments to an honest and efficient business management
with a view to serving the public interest without neglecting the
relevant financial issues, given that business done without
corruption costs less because it avoids overpricing and enhance
trust, which leads to lower credit price levels and increase
company’s reputation among stakeholders because the corporate
commitment to fairness, proper management and transparency
becomes concrete.
Besides, it is crucial to assert that formal legislation to be
enacted demands a slow legislative procedure subject to several
externalities, in that sense, the blackletter of the law should and
must be limited to a minimum and more critical standards once
the market and even society change faster than the legislation can
follow. Thus, soft law instruments are complementary to law and
detail it; moreover, they are simpler and faster to be updated in
time to adapt to the market changes.
Following this path, for the Brazilian Securities Exchange
Market Regulator10 (CVM-Comissão de Valores Mobiliários) soft
law instruments are essential to corporate governance alongside
proper law. In the Regulator’s words, it is so due to:
In this system, state regulators usually edit norms of a more
general character, pointing out the bases of regulation and taking care
to standardize the behaviours that, in the regulator's understanding,
are more relevant to the proper functioning of the market. As it should
be, state regulation is subject to greater formalities and, therefore, is
CVM-Comissão de Valores Mobiliários (2017). Direito do Mercado de Valores Mobiliários
(1st Ed.). CVM-Comissão de Valores Mobiliários: Rio de Janeiro. Retrieved December 16,
2019
from
https://www.investidor.gov.br/portaldoinvestidor/export/sites/portaldoinvestidor/publicaca
o/Livro/Livro_top_Direito.pdf. pp. 185-186
10
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not always able to immediately follow the changes in the market. It is
commendable the position of the state regulator that avoids going down
to more specific standards, which can be quickly exceeded, and
deserves frequent updates. (…)
Sharing regulatory activity with private actors is understood to
reconcile regulatory objectives with the liberal idea of market efficiency.
Delegation of part of regulation offers a regulatory balance that
maintains the essential benefits generated by competitiveness while the
possibility of increased levels of regulation maintains the integrity and
pursuit of regulatory objectives to correct what has been universally
called failures of the market.

The Brazilian Regulator11 goes further and enumerate some
advantages to adopt soft law tools on the corporate governance
field on voluntary basis alongside with proper law (perhaps by
social requirement12), i.e., norms made and enforced by those who
made them; rules that can encompass ethical and moral standards
which could not be, usually, be regulated by law, such soft law
instruments are subject to the pacta sund servanda principle;
thus, the level of obedience to its prescriptions is higher since the
legitimacy and credibility of the norm is internal to it and from it,
and will be the same as the one who produced it, which may have
better practical effects on the implementation of a compliant and
accountable corporate governance.
CVM-Comissão de Valores Mobiliários (2017). Direito do Mercado de Valores Mobiliários
(1st Ed.). CVM-Comissão de Valores Mobiliários: Rio de Janeiro. Retrieved December 16,
2019
from
https://www.investidor.gov.br/portaldoinvestidor/export/sites/portaldoinvestidor/publicaca
o/Livro/Livro_top_Direito.pdf. p. 187
11

A short article published by Vera Cherepanova on the FCPA Blog, which title is “‘Social
norms’ are a powerful (and overlooked) compliance tool.” In the article, the author explains
how the social environment plays a significant role in the decision-making process. The
author explains that our decisions are based on two systems. The first is called System 1,
which is “intuitive, rapid, largely automatic, and driven by processes including habit, emotion,
and social influence.” The second is System 2, which is “slow, conscious, reflective, and most
resemble what we think of as “rational choice.” The author states that these two thinking
systems are crucial to the decision-making process, and an “important consequence of the
reliance on System 1 thinking is that we blindly follow the crowd and adopt their norms.
Therefore, the environment within which we find ourselves plays a significant role in shaping
our decisions and choices. This understanding underscores the importance of context and
environment and re-gears the issue of unethical conduct away from “good” or “bad”
individuals to “good” or “bad” systems in which individuals operate.” Finally, the author
mentions a study made in the United Kingdom to show how “the social norm message was
almost twice as effective as the enforcement salience message,” which means that social
behavior can be an effective instrument alongside the law to enforce desirable ethical
behaviors. Retrieved November 13, 2019 from https://fcpablog.com/2019/11/12/socialnorms-are-a-powerful-and-overlooked-compliance-tool/
12
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Soft law instruments such as those demanded by lenders in
loan agreements require the maintenance of covenants and
impose a financial cost to do so (the better the governance, the
cheaper the loan), the stock exchanges also require management
and integrity standards for stock market listing13, clients expect
the service is well rendered and respectful of consumer rights, the
environment at fair price. Isabel Celeste Fonseca14 trails this path
when addressing the issue of integrity pacts for public
procurement, also leaves the door open for its application in
corporate governance programs. The sensitive aspect of any
integrity and governance agenda is to deal with risks involved and
possibilities for deviations. In this context:
(...) Without prejudice to the application of the law in force in
each system, it can be said that, despite their weak binding density,
these instruments are included in measures to promote social and
ecological values and actions to prevent fraud and corruption, and
today they correspond to the fashion icon of the clean and healthy ways
of providing public service and of being generally in community life,
which are required (…) by citizens, all around the world (...).

Although, there are some points of concern when one deals
with self-regulatory rules, its enactment, supervision and
enforcement which arise from conflicts of interest. In that sense,
the soft law instrument must be preceded by State regulation
prescribing the ways to solve the issue, mainly by granting
independence to those who are in oversight function from those
who impose punishments, for instance. In that context, corporate
governance and compliance requirements emerge as a component
of this system where good-faith and ethics are the paths to follow.
Thus, it must be that a company needs to be so committed
not only to its results but also to the impact it has on its
surroundings. To this end, companies must have governance that
imposes transparency and accountability within a decisionAs seen in the Brazilian Stock Exchange State-Owned Companies’ certification program.
Retrieved December 17, 2019 from http://www.b3.com.br/pt_br/b3/qualificacao-egovernanca/certificacoes/programa-estatais/
13

Fonseca, Isabel Celeste M. (2017). Das Modas da Contratação Pública, Códigos de Ética e
Pactos de Integridade: Um Must-Have Contra Corupção. In Gomes, Carla A., Calvão, Filipa U.
and Dias, José Eduardo F. (Coord.), Nos 20 Anos dos Cadernos de Justiça Administrativa
(pp. 203-220). Braga: Cejur-Centro de Estudos Jurídicos do Minho. p. 216.
14
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making process that considers primarily the fulfilment of the
collective interest, but also the financial sustainability over time,
the very survival of the company. Therefore, a constant process of
monitoring and evaluation of management acts and managers, as
well as the risks involved, must be structured in the company.
Corporate governance and compliance program must be
internalized in a corporate culture because
There is a strong tendency to characterize compliance as an
operational (“being in compliance”) rather than a strategic (“being
compliant”) activity, aligned with organizational identity and ethical
behaviours. To be in compliance is to comply with internal legislation
and policies by mere obligation or to reduce any penalties if the
organization is punished. Being compliant is the conscious and
deliberate compliance with the law and domestic policies, guided by the
principles and values that make up the identity of the organization,
aiming at its longevity. In this sense, we also seek to emphasize as the
purpose of the compliance system integrity, not in the strict sense of
measures aimed at preventing illicit acts, but as the coherence between
thought, discourse, and action, seeking to strengthen culture and the
reputation of the organization.15

From now on, it is valid to affirm that “to be in compliance”
is not only fulfils the law determinations but also observes the
commitments made to shareholders, to the markets, and the
community in general. In this bias, State-Owned Companies
cannot be created to be a mere instrument of escapism from the
public regime either fostering an illusion of State efficiency or
being a tool for uncontrolled actions which leads to corruption. In
the same sense, State-Owned Companies cannot be managed
solely to achieve financial results; they must accomplish their
objects and the public interest inherent.
Respect to shareholders’ interest, compliance to the law
and observance of soft law instruments, all encompassed by the
ethics and integrity requirements are the inescapable duties of
state-owned enterprises and business life itself. Those duties force
adherence to good governance regardless of the existence of
legislation. With corporate governance and compliance tools, the
Instituto Brasileiro de Governança Corporativa (2017). Compliance à luz da governança
corporativa.
São
Paulo:
IBGC,.
Retrieved
October
21,
2019
from
https://www.legiscompliance.com.br/images/pdf/ibgc_orienta_compliance_a_luz_da_gove
rnaca.pdf. p. 13
15
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public administration can, at last, complete its migration towards
a corporative legal private regime until the boundaries that the
public regime abides. Those are essential instruments to avoid or
diminish the market's inefficiency regarding State-Owned
Companies and public service rendering because the path from the
pure public legal regime to the private regime is neither soft nor
comfortable.
As José Eduardo Figueiredo Dias16 teaches, the intention
was to remove the state from the economy, either by privatizing
State-Owned Companies or transforming public agencies into
State-Owned Companies but with legal personality under private
law, leaving the task of regulatory and public policy formulation to
the State. However, detrimental side effects, such as monopolistic
abuse of economic power, reduced regulation, and inadequate and
expensive service provision, among others, were perceived.
Consequently, the movement of imposing result-oriented
governance emerges, using efficient and ethical processes, with
attention to social responsibility. It was therefore found that the
regulatory instruments have changed. The State remains the
regulator, but it does so using, in addition to traditional forms of
enforcing binding rules, administrative authorizations, etc., softer
but no less effective regulatory methods that are embodied in the
duties of transparency, publicity, evaluations, audits, mandatory
ethical commitments, which sometimes the market itself imposes
(such as banks, employees, suppliers, shareholders, stock
exchanges, the community).
About the system imperfections concerning to State-Owned
Companies, corporate governance and compliance programs
became an obligation because the law itself is not enough to solve
the deviances and malpractices. The commitment regarding an
ethic, efficient, and socially responsible public administration and
service providing comes from the combination of contracts and
regulatory integrity instruments incorporated voluntarily or by
market, consumer, labour, among other stakeholders. The lack of
Dias, José Eduardo F. (2017). Inovação e Reforma na Administração Pública. In Gomes,
Carla A., Calvão, Filipa U. and Dias, José Eduardo F. (Coord.), Nos 20 Anos dos Cadernos de
Justiça Administrativa (pp. 203-220). Braga: Cejur-Centro de Estudos Jurídicos do Minho.
pp. 242-243
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governance and compliance instruments lead the companies, in
general, to an inefficient production method where profit and high
premium bonuses are more important than the long-term
existence of the undertaking.
To reinforce the aforementioned reasoning, one resorts to a
Martin Wolf17 (Financial Times Chief-Analyst) interview to the
Brazilian newspaper “O Globo” when he stated about the public
services crisis throughout Latin America and the riots that follow
in various countries of the region in final months of 2019. One of
the reasons for the mentioned crisis is the weakening or lack of
corporate governance concerned with all the stakeholders. It is the
demonstration that the prevalence of the one stakeholder over the
others can prejudice the entire system, not only the enterprise:
Rentist capitalism is a system from which business and
financial elites live mainly from monopoly and monopolistic
competition. Rentism, more precisely, is when income is beyond and
above that necessary to attract the supply of relevant goods, services, or
factors of production [these factors include capital itself, labour, and
the means of production, including land]. The rise of monopoly came
for different reasons: weak enforcement of competition rules, excessive
protection of intellectual property, weak corporate governance and
lavish rewards for corporate management, diminished union
effectiveness, widespread exploitation of tax havens, and above all, the
predatory financial market growth. Reforms will be needed in all of
these areas to reverse this situation.

The rentism mentioned in the interview above cited is the
evil face of the shareholder theory, one of the corporate
governance theories that exist, among others. Roughly speaking,
this theory asserts that by prevailing the profit interest of the
shareholder, the company will be focused on its performance and
that only a well-managed company produces profits, and proper
management would benefit all other actors involved.
However, this system ended up degenerating into an almost
exclusive concern with profit over more critical issues, such as the
health of employees, attendance of the public interest even
without the prospect of direct and immediate return,
Wolf, Martin (2019). América Latina Vive Entre Elites e Populistas Predadores.
Londres/Rio
de
Janeiro:
O
Globo
retrieved
October
28,
2019
from
https://oglobo.globo.com/mundo/america-latina-vive-entre-elites-populistas-predadoresdiz-analista-chefe-do-financial-times-24044970
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environment. In this regard, Pedro Vicente18 quotes Freeman, who
states: “Every business creates, and sometimes destroys, value
for costumers, suppliers, employees, communities and financiers.
The idea that business is about maximizing profits for
shareholders is outdated and doesn’t work very well, as the
recent global financial crisis has taught us.”
Because of the realization of interests other than those
corporified by the shareholder, must be met and considered in
business performance, the imperatives of a good and full
corporate governance are imposed. This two-tier level
construction, in addition to being governed by corporate and
state-owned
company’s
legislation,
which
requires
professionalism and independence from the members of the
board, also determines the main fiduciary duties of loyalty and
care.
These fiduciary duties are lawful and are not limited to,
maximizing results. Also, being loyal and caring means avoiding
deviations, meeting the requirements of the company's social
function and the public interest, the ethical, technical, and
reasonable conduct of the company's business concerning various
segments involved. In this sense, in a State-Owned Company it
cannot be assumed that the interest of the shareholder prevails;
because the State is the main shareholder and the holder of
dominant influence and if its interest overrides the others, the
mission of meeting the primary public interest, which is the
people’s interest and it is neither the interest of the Public
Administration nor the Government, is being distorted.
The dominant influence must be exerted, focusing on the
community’s dominant influence. It is relevant to assert that, in
terms of Corporate and State-Owned Company laws, dominant
influence is a legal concept that applies only to relations among
shareholders, managers, and the company. However, it is right to
assert that there is a concept of dominant influence other than the

Vicente, Pedro (2015). Corporate Governance e Setor Empresarial Público em Portugal:
Contributo Para um Normativo Regulador. Coimbra: Almedina. p. 43
18
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Law. Rui Pereira Dias19 teaches about corporate law concept of
dominant influence and mentions about the social concept:
... still in the context of the question whether generality is
characteristic of dominant influence since it considers that its
resolution in a sense advocated by the prevailing doctrine, that is,
requiring generality, would exclude from the definition a set of
dominant potentials, such as creditors, customers or suppliers, like
these, notwithstanding the importance that their conduct may have in
determining corporate direction ..., will rarely have an influence on the
generality of corporate activity, and therefore we would be (also) to
exclude a priori the instruments of non-legal-corporate domain ... It
must be verified at the teleological level whether the corporate
regulation provided for in the controlling relationship ... is intended to
protect the company or its shareholders from any harmful external
intervention, as may be the case of a foreign influence resulting from a
dependence conditioned by the market... This is clearly not the case,
since the legal regime, ... is manifestly intended to obviate the risk
inherent in the interpenetration of corporate spheres, with the
consequent possibility of instrumentalization serving the interests of
the other, and not absolutely extrinsic interference.

Although it is undeniable that stakeholders other than
shareholders or managers exert dominant influence, this
dominant influence is not the one expressed in the Corporate Law
concerning how the controlling shareholder, the State, enforce its
will at the general meetings and onto managers. Nevertheless, the
term is the same – dominant influence, but the nature of it is
different.
The dominant influence exerted by stakeholders outside the
corporate relationship happens when the clients, lenders, stock
exchange quotations, community, environmental issues pushed
the company into a situation or to a decision-making process.
Thereby, this other type of dominant influence can be understood
as a secondary source of instruments to enhance corporate
governance.
Through these critical stakeholders interested in the
company's destinies, the company may be compelled to adopt
specific rules, soft law norms, standards, ways of acting, investing
and interacting with the environment and the community that,
Dias, Rui P. (2007). Responsabilidade por Exercício de Influência sobre a Administração de
Sociedades Anónimas - Uma análise de Direito Material e Direito de Conflitos. Coimbra:
Almedina. p. 89-90
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although not expressly written in the law, may constitute
themselves in the public interest to be considered in that
particular space and moment.
Regarding the legislation and the other existent
instruments towards corporate governance the duties of care and
loyalty go beyond the walls of the company, as Frederick
Alexander20 mentions in his work:
But once the assets are invested in a business enterprise, a host
of other stakeholders quickly become relevant. In addition to its
shareholders, a corporation has workers, costumers, and neighbors.
These are just some of the more obvious stakeholders. The operations
of a corporation may create wealth and opportunity that benefits
individuals around the globe, and future generations as well. By the
same token, it may create risks to the global community by using a
supply chain with human rights abuses, or create hazards to future
generations by wasting scarce resources or emitting environmentally
harmful substances.

In this context, the public administration creates StateOwned Companies to use tools of co-operative efficiency, speed,
flexibility, and professionalism to serve public purposes.
Moreover, because a State-Owned Company embodies public
administration functions and must observe with all its force the
public interest, here, there must be a broader sense to understand
management’s loyalty and care towards the company, it must go
beyond grasping stakeholders’ interests as well. The corporate
dress, therefore, aims to distance state action from government
action; that is, public enterprise intends a professional and as free
as possible from political influences management. This
professionalism of the manager has, consequently, the duty of
proper governance, accountability of their acts, and being
responsible for them within the system of business judgment
rules.
Considering corporate governance legal standards, StateOwned Companies’ managers are meant to be and have to be
professionals, with an unblemished reputation, requiring
experience and technical knowledge. There are also prohibitions
Alexander, Frederick H. (2018). Benefit Corporation, Law and Governance: Pursuing
Profit with Purpose. Oakland: Barret-Koehler Publishers.
20
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and impediments to avoid conflicts of interest or political
influences on management. Legislation concerning State
enterprises confers as much independence as possible, stipulate
that the State, as the controlling shareholder, must respect the
policies of choosing and appointing managers, and this policy
should provide for the choice of professionals with a clean
background and with technical feedback for the function, and with
less political, partisan and union influence as possible. (as seen in
Portuguese legislation: article 21st of the Decree-Law No. 133 of
2013 and the Decree-Law No. 71 of 2007. In Brazilian legislation,
it is predicted in the articles 14th, 16th, and 17th of Law No. 13,303
of 2016).
The
State-Owned
Companies
management
professionalization and autonomy does not prescind public
supervision, and some control exerted in terms of the law.
However, issues can arise from this sometimes-conflicted
situation regarding autonomy and monitoring because the State
and Public Administration are vested with immense power, but
not unlimited power, so controlling abuse may exist.
In that sense, for proper corporate governance, the
autonomy must be placed as more important than the control,
once the managing is professional, of course. There will always be
tension21. Concerning the tension between autonomy and
supervision and its role in corporate governance the separation
between politics and management is crucial to good governance,
and it leads to management autonomy and its duties regarding
accountability and responsibility for the results.
The Court of Justice of the European Union in Case C-557/10 ruled that external political
influence over State-Owned Companies are illegal, as seen in paragraphs 38 and 39 of the
ruling: 38-As the Advocate General observed in point 33 of his Opinion, while it is true that
Article 5(3) of Directive 91/440 allows the Member States to lay down general policy
guidelines, the fact remains that, in order to meet the objective of management independence
of railway transport undertakings, the State must not exercise any influence over the
individual decisions made by those undertakings concerning the transfer or acquisition of
shares. 39-Furthermore, by making any individual decision to acquire or transfer shares in
companies subject to government approval, the Portuguese legislation has subjected CP to
external political control which does not correspond in any way to the procedures and means
of action and control available to shareholders in an ordinary joint-stock company. Retrieved
November
5,
2019
from
http://curia.europa.eu/juris/document/document.jsf;jsessionid=58B9A1F49E587D7621DE3
29C50D20DE9?text=&docid=128902&pageIndex=0&doclang=en&mode=lst&dir=&occ=first
&part=1&cid=373184
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STATE-OWNED COMPANIES

95

Although the supervision by the State over the
undertakings is mandatory, it must be made regarding the
management autonomy. Moreover, these two sides are in constant
dialogue; they act complementary. The agents must be at different
functions. However, they pursue the same purpose. The political
aspect deals with programs and policymaking and, the StateOwned Companies’ managerial bodies has a job to manage the
enterprise accordingly professional features to achieve the
committed goals. It is relevant to cite Pedro Costa Gonçalves22
work’s excerpt to a better understanding:
Rather, it is a matter of distinguishing and separating a task of
political direction (...) consisting of the definition by political agents of
the missions, priorities, action programs, objectives, and goals of
administrative organizations, including verification or control over the
degree of achievement of the intended results, on the one hand, and a
management task, developed by managers and administrative leaders,
consisting in the identification and selection with autonomy and
responsibility of the effective, efficient and achieve the identified
objectives, on the other hand. In this sense, it is up to the policy to
define "what" to do - in the context of a strategic definition of purposes
- and the administration must deal with the "how" to do - within an
operational framework of developing concrete competences.

Being the controlling shareholder, the State will have the
prerogative to appoint the number of managers allowed by the law
and State-Owned Companies’ statute. The Executive Branch, in
this case, will represent the State and, of course, will make the
nominations for the board regarding the ideology, political
background, and affinities. It is not a problem per se, whether the
professional criterion prevails.
Surpassed the issue regarding the tension between
autonomy and supervision at State-Owned Companies, it is right
to affirm that the corporate governance of a state-owned
enterprise, therefore, must be held accountable for the results that
they produce or not. Moreover, the results cannot be concerned
solely with the financial outcome, which is undoubtedly essential
Gonçalves, Pedro C. (2018). Ensaio Sobre a Boa Governação da Administração Pública a
Partir do Mote da “New Public Governance”. In Pedro C., Cabral, Margarida O., Farinho,
Domingos S., d’Alte, Sofia T., Fonseca, Rui Guerra da, Martins, Jorge S., Ferreira, Rui C.,
Costa, Vasco Freitas da, Antunes, Tiago, Silveira, João Tiago and Ettner, Diana. O Governo da
Administração Pública (pp. 7-33) (Reprint). Coimbra: Almedina. p. 12.
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and even justifies the incorporation of the state enterprise to
alleviate the public coffers. The results must encompass the public
goals attributed to that specific State-Owned Company. And yet,
an evaluation must be put in place to verify whether the StateOwned Company’s managers accomplish their objectives or not.
There is management’s demand for performance and results, and
if they are not fulfilled, there will be consequences. It is what is
called a responsible and responsive administration, and it must
aim the main shareholder and client’s interest.
The shareholder and the client are the same, is the public,
the citizenship towards whom the public services are provided,
and to be better delivered the State create State-Owned
Companies. In that sense, the company must implement corporate
governance and compliance programs regarding those standards
of loyalty and care towards the long-term existence of the
enterprise and its impacts on the community, and community
here has the mean of citizenship whom will be at the same time
the State-Owned Company’s client and owner because the
collectivity is an indirect shareholder once State is the company’s
controller.
Both ends of the corporate purpose, the investor and
shareholder in one side and the client in another are the reason to
implement a governance program because there are the
profitability and the consumers’ rights and the right for a proper
administration. Jacques Chevallier23 talks about the issue:
(...) Indeed, like private companies, management must best
manage the means that are affected to it; but effectiveness is
appreciated fundamentally concerning the degree of achievement of the
objectives set by the elected and not solely in terms of financial
"profitability". Public management will aim to improve "public
performance" by enabling management to achieve the goals set by the
political authorities at a minimal cost; In this way, it is invited to a
permanent productivity effort aimed at reducing costs but without
degrading the quality of benefits. (...)

Thus, it is lawful to state that citizenship, as far as StateOwned Companies, in addition to being a public utility client, will
be the indirect shareholder and investor, since it is the taxes that
Chevallier, Jacques (2009). O Estado Pós-Moderno (3rd Ed.). Translated by Marçal Justen
Filho. Belo Horizonte: Fórum. p. 85
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they pay that finance the state's activity and which served, for at
least constitute the initial capital of the state enterprise.
It is in the name of the community that the State
incorporates a company. For this reason, the State cannot act
deleteriously (it is undeniable that the State often misbehaves, and
its representatives work in the name of other selfish interests),
and corporate governance and integrity programs, alongside with
the law, are crucial elements either to prevent misbehaves or
punish deviances.
That is to say; it is the public money that is used for the
constitution of the initial capital stock of the state enterprise.
However, public money is an abstraction because the sum of
private funds obtained by the state through the collection of taxes
from taxpayers constitutes it, and It always worth to resort to
Margaret Thatcher’s lesson, cited by Pedro Vicente24: “There is no
such thing as public money; there is only taxpayers’ money.”
The state-owned businesses should aim to meet the public
interest and purpose that justified its creation and should do so as
efficiently as possible to gain or not to lose. This efficiency goes
through a transparent corporate governance program, where
managers must be accountable and liable for their actions
(otherwise, they will be punished administratively and judicially),
demonstrating that decisions were made according to defined,
unpoliticized processes, whose risks were measured and assessed
and the results were presumed — considering corporate
governance as a program where compliance and social
responsibility flourishes so that shareholders and customers will
enjoy benefits.
Therefore, corporate governance must be understood by
State-Owned Companies as a way of defending civil society and
the public interest, as efficient, responsible, transparent, and
results-oriented management achieves its intended purpose more
efficiently. Investing public money in a state-owned enterprise
must be, in addition to being efficient, reasonable, technically
Vicente, Pedro (2015). Corporate Governance e Setor Empresarial Público em Portugal:
Contributo Para um Normativo Regulador. Coimbra: Almedina. n. 138. p. 59.
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justified and legally founded, and the management of this
enterprise must secure those same assumptions as well as those
inherent in the principles of good governance, in that sense
Kempfer and Batisti25:
... the creation and strengthening of internal control bodies
through corporate governance rules and risk management practices
translates efforts for transparency and control in the most important
and sensitive aspects of the corporate structure of public companies
and mixed capital companies. They represent a legal advance for the
prevention and combat of corruption. The experience of the private
enterprise that honours ethics has been incorporated into state-owned
companies. It is the law dialoguing. By these ways, we can see the
approximation of public and private interests.

That said, the mere transplantation of private concepts of
management to the public administration does not solve the
society’s immense problems. It is an illusion. However, public
administration must resort to those private managerial tools to
improve its management. To this end, governance must be so
transparent, and the decision-making process well-structured as
to justify the managerial actions that combine effort and corporate
structure with the public interest.
Having all the above reasoning in an account, State-Owned
Companies has the mandatory lawful duty to implement a
corporate governance program encompassing a compliance
structure which should contain internal mechanisms and
procedures, the main ones being constant auditing for the
detection and resolution of irregularities and deviations, codes of
conduct and integrity, risk analysis to improve decision-making
and to better define policies. The letter of the law sets up several
obligations to the State as a shareholder, and the managers, once
they, when exerting their managerial functions, embody a public
role as well. Moreover, a compliance program must encompass the
requirements of legality, transparency, accountability, risk
assessment and administrative and judicial liability.

Kempfer, Marlene and Batisti, Beatriz M. (2017). Studies Regarding Compliance as A
Means to Prevent Corruption In Public Entities: Ethics, Administration Science and Law.
Revista do Direito Público – Universidade Estadual de Londrina v.12, n. 2, pp 275-309.
Retrieved June 11, 2019, from http://dx.doi.org/10.5433/1980-511X.2017v12n2p273. P. 303.
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For that reason, the public manager is legally bound to
implement and enforce such corporate program because by
constitutional and legal commandment the manager must act
taking into account the principles of legality, morality, efficiency,
transparency towards the public goals and, also, it means that it is
necessary to scrutinize the way to achieve the public finalities.
The processes, the motivations must be legitim which
means that they must be under social, economic, financial, labour,
and environmental standards. The most critical issue here is that
those management standards are binding for every person who
deals with the State-Owned Company and even more to the upper
directive bodies. The tone, the example comes from the top. In the
matter of compliance and corporate governance, the upper
management has a significant role to play because they must exert
their leadership with an ethical compass, promoting honest and
transparent behaviour patterns.
Regarding State-Owned Companies, as they are evidently
state-owned and are subject to a certain degree of political
influence (which has to be limited to the minimum and must be
exerted through statutory and legal clauses and regulations), the
compliance and governance commitments must be permanent
and in constant evolution and has to be implemented through
companies’ policies that should be widely publicized and
incorporated into the bylaws, the internal regulations, the
budgetary procedures, so forth. Therefore, it is essential to
transcribe Rodrigo Pironti and Francine Gonçalves’s26 lesson
contained in their work about the features that every good
corporate governance and compliance program must provide:
(…) [I]t is indicated that the normative provisions of the state
enterprise, according to their respective competences, include:
1. importance, activities and objectives of the integrity
program;
2. attributions, duties and obligations of the board of directors
and executive officers to enable the smooth running of the integrity
program;
Castro, Rodrigo Pironti Aguirre de and Gonçalves, Francine Silva Pacheco (2018),
Compliance e Gestão de Risco nas Empresas Estatais. Belo Horizonte: Fórum. pp. 22-23
26
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3. creation of statutory risk management, compliance and audit
committees;
4. entity's risk management and compliance practice;
5. definition and independence of the compliance area;
6. Forecast of specific budget and resources for the compliance
area;
7. provisions on the maintenance and monitoring of the
integrity program and its continuous improvement;
8. interactions between the entity's three defence lines27;
9. Provisions on disciplinary proceedings and those responsible
for them.

Thereby, these normative provisions have the ultimate
objective of imprinting commandments of ethical, honest, and
transparent conduct into the corporate culture of State-Owned
Companies. For that matter, it is vital to assert one of the essential
characteristics of all these normative rules, the “comply or
explain” principle.
Thus, this “comply or explain” principle is linked with the
principle of transparency because State-Owned Companies, by law
either in Brazil or Portugal (article 45th of the Decree-Law No. 133
of 201328 and article 8th of the Law No. 13,303 of 201629), must
When the authors, Rodrigo Pironti and Francine Gonçalves, refer to a corporate governance
model that addresses three defense lines, this is a program that should involve the entire
corporation. The first line of defense against deviations and illegalities is the operational area
of the company and its managers, the sector most directly linked to the company's core
activity, because there are effectively decided and performed the services and how they will be
provided, hiring, etc. . The second line of defense should be integrated by the sectors that
support the development and monitoring of the core activity. This second line of defense is
where control and risk analysis, governance and compliance policies are formatted. This
second level assists top management in effectively implementing health programs. Finally, the
third line of defense consists of internal audit, which must have autonomy and independence
to conduct its work, protected from political influences and accountable to shareholders and
senior management.
27

Article 45th. — Transparency: “1 – Annually, each company informs each shareholder and
the general public of how its mission has been pursued, the extent to which it has achieved its
objectives, the manner in which its social responsibility, sustainable development policy and
terms of public service delivery and the extent to which their competitiveness has been
safeguarded, in particular through research, development, innovation and the integration of
new technologies into the production process”. Retrieved November 5, 2019 from
https://dre.pt/web/guest/legislacao-consolidada//lc/107738401/201911051412/73450752/diploma/indice?q=133%2F2013
28

Article 8th. Public companies and mixed capital companies shall comply with at least the
following transparency requirements:
29
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publicize its commitments, mission, goals, and the general means
its attainment. Furthermore, it emerges the obligation to adopt
corporate policies towards shareholders, related parties, social
communication, environmental commitments, conduct and ethics
internal codes, among other normative that a company must
enact. When the company makes those statements and publicize
it, they become the company and its managerial body’s lawful
obligations.
And through these legal determinations and soft law norms
the principle is fulfilled. When the State-Owned Companies
embrace the “comply or explain” principle, three main goals are
pursued, as Pedro Vicente30 asserts:
- The principle cross-application to all companies in the public
business sector, forcing the levelling of differences in the evolution and
sophistication of means of implementation concerning good corporate
governance, and in particular management, supervision and
supervision, concerns;
- Determine that the lack of explanation, substantiated and
documented, leads to non-compliance with recommended good
management practices (...)
- It obliges companies to express their opinion on the corporate
governance annual report, expressly, about their economic and
financial situation, measuring the degree of compliance with the
objectives.

That is why the implementation of governance and
compliance programs must be effective and concrete, as stateowned companies deal with and are public assets acting following
ethical-legal standards is a legitimizing imperative, as it is possible
I - drafting of an annual letter, signed by the members of the Board of Directors, setting out
the commitments to achieve public policy objectives by the public company, the mixed capital
company and its subsidiaries, in compliance with the collective interest or the imperative of
national security that justified the authorization for their respective creations, with a clear
definition of the resources to be used for this purpose, as well as the economic and financial
impacts of the achievement of these objectives, measurable through objective indicators; (…)
III - timely and up-to-date disclosure of material information, especially related to the
activities carried out, control structure, risk factors, economic and financial data,
management comments on corporate governance performance and policies, and description
of the composition and management compensation; (…). Retrieved November 5, 2019 from
http://www.planalto.gov.br/ccivil_03/_ato2015-2018/2016/lei/l13303.htm
Vicente, Pedro (2015). Corporate Governance e Setor Empresarial Público em Portugal:
Contributo Para um Normativo Regulador. Coimbra: Almedina. p. 99.
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to promote the success of the company that must benefit all
stakeholders. Here, achieving the public interest with a profit or
without loss is state-owned enterprise success. Thus, the
management of the company when it seeks to achieve the public
interest at the same time values state investment and citizenship,
the client and owner of state-owned companies as seen earlier,
inasmuch as “all power emanates from the people”31 and on their
behalf will be exercised.
In this bias, it has to bring the concept of enlightened
shareholder value described by Paul Davies32; this concept is not
quite like the stakeholders’ primacy; it is an improved shareholder
primacy concept, and in this governance system the stakeholders’
interest will be taken into account only if it promotes the success
of the company which is the benefit of the shareholders.
Nevertheless, this concept is interesting because it allows
the directors to, at least, balance the stakeholders’ interest in the
decision-making process, as seen below:
(…) [I]n promoting the success of the company for the benefit
of its members, the director:
In doing so [must] have regard (amongst other matters) to –
(a) The likely consequences of any decision in the long term,
(b) The interests of the company’s employees,
(c) The need to foster the company’s business relationships
with suppliers, costumers and others,
(d) The impact of the company’s operations on the community
and the environment,
(e) The desirability of the company maintaining a reputation
for high standards of business conduct, and
(f) The need to act fairly as between members of the company.

Brazilian Federal Constitution, article 1st, Sole paragraph: All power emanates from the
people, who exercise it by means of elected representatives or directly, as provided by this
Constitution
retrieved
November
5,
2019
from
https://www2.senado.leg.br/bdsf/bitstream/handle/id/243334/Constitution_2013.pdf?sequ
ence=11&isAllowed=y
31

Davies, Paul L. (2008). Gower and Davies’ Principles of Modern Company Law (8th Ed).
London: Sweet & Maxwell. pp. 508-509.
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Note that in valuing the company and its earnings, one
cannot forget at any time the duties related to the social function,
the responsibility towards the community and the environment, of
maintaining the good reputation of the company, even in a
shareholders’ primacy based system.
So, all these factors, in the Brazilian and Portuguese
systems, are central to corporate governance because the law
orders it as seen. Integrity programs are mandatory for StateOwned Companies, in the form to consecrate their public roots.
Corporate governance and compliance are a determining
factor in how the community deals with companies and vice versa.
Thus, bearing in mind that when the State uses the
entrepreneurial form to accomplish its functions, it seeks agility,
flexibility, and efficiency; however, these requirements must be
achieved under the cloak of legality, transparency, and honesty,
only then will the civil service be fully exercised and can deliver
expected financial and social results.
Therefore, through good corporate governance and
integrity programs, the management of State-Owned Companies
is expected to be responsive and responsible in that they must act
by listening to and understanding social demands, and this action
must include a decision-making process based on ethics,
transparency and focused on the public interest inherent in the
state enterprise.
Good decisions thereupon must be technical and
professional and are usually based on risk data and analysis and
therefore tend to be reasonable and proportionate and subject to
scrutiny and audit.
Compliance and governance programs are required to deal
with all those influences, rights, and duties, legal and non-legal
forms of conduct, to set up parameters and procedures to the
corporation’s managerial body so that they should manoeuvre in
this imbricate environment. Nonetheless, the transparency
obligations, corporate governance, through the policies disclosure
became a relevant tool to run the businesses because it
predetermines the strategies, planned investments and expected
results, the financial outcomes, how the relationship between
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profit and public purpose will be balanced whether a conflict arise,
how the stakeholders’ interests will be addressed, agency costs,
among other situations. The rules will be previously known and, as
strong as corporate governance is more confidence will be granted
by the market and by the clients.
Such programs, where transparency, the public interest, the
centrality of citizenship and accountability are the cornerstone of
proper management, translate into confidence, efficiency, risk
reduction, thus increasing the possibility of valuing the company.
A compliant company must not experience a share price increase
because other factors contribute to that; however, lack of
corporate governance and non-compliant conducts may arise as
an important factor either to decrease the share prices or to raise
the business’ risk to face liabilities, fines, even a severe public
relations crisis could be harmful and have its origins in a noncompliant conduct from a wrong corporate governance regime.
All the above assertions allow affirming that State-Owned
Companies should neither be demonized by those who believe in
the forces of the market as an economic regulator nor be put in a
pedestal by those whose creed insists in give the State the role to
provide public service alone. The State-Owned Companies exist,
and as a public asset, they must be adequately managed, and its
creation must be well justified. All the process from its creation,
through management until the service delivery and public interest
accomplishment must be done under an ethic veil which
encompasses transparency, integrity, professionalism and even
more, the firm mission to satisfy the public interest respecting
environmental, labour and consumer aspects.
Hence, corporate governance is imperative and must
consider first and foremost the public interest, albeit the financial
result is very relevant as the sustainability of the company itself as
well. From a Constitutional, legal, regulatory and soft law point of
view, corporate governance and compliance programs are
mandatory for State-Owned Companies; the legislation under The
Brazilian and Portuguese Constitutions only reaffirms the
commandment for an honest, transparent, efficient, depoliticized,
and aimed to public interest State-Owned Companies.

