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PORTUGUESE ADMINISTRATIVE LAW AND 

ADMINISTRATIVE JURISDICTION:  

TO BE, OR NOT TO BE, THAT IS THE 

RECENT QUESTION 
 

Isabel Fonseca * 
 

0. In the first place, allow me to greet Prof. Saba da Silva, 
and through him the Kare College of Law and to say that I’m truly 
honoured to be here. 

I would like to salute Prof. Dr. Prasal and Prof. Coutinho. I 
would like to say that I’m grateful to be here between both and 
share some ideas about this topic: Administrative law in India and 
Portugal. 

Finally, I would like to say that I am very pleased to share 
with all 3 ideas on this interesting challenge: Portuguese 
Administrative Law and Administrative Jurisdiction: 
contemporary issues and concerns.  

1. The first issue and concern to share is related with the 
validity of the classical distinction of public/private in 
administrative jurisdiction and the question to be answer is. What 
constitutes an administrative act and an administrative agency 
today? 

2. The second Thema concerns to the added value of the 
administrative jurisdiction today. I would like to answer to the 
follow question:  how do administrative courts assess questions of 
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effectiveness of administrative action and administrative 
jurisdiction? 

3. Finally the third idea to share is related with the intensity 
(and thoroughness) of the judicial review of administrative action. 
The question is: how do administrative courts respond to technical 
or political questions, self-restraint and judicial interventionism. 
In this Thema I would share some ideas about judicial remedies 
and judicial tools to assess the validity of administrative action in 
Portugal. 

I must say that this subject is challenging for many reasons: 
i) First: There are indeed a lot of changes occurring within the 
public administrations all over the world and specifically in 
Europe 1. There are phenomena taking place, right in front of us,  
with great impact on the national administrative activity, like legal 
pluralism and global administrative law2; ii) Second: This subject 
is challenging also because supra-state administration is 
influencing seriously domestic administrations, domestic 
administrative procedures and administrative jurisdiction 3; iii) 
Third: I must say  that the administrative law jurisdiction is 
adjusting tools and is revisiting classical doctrines to control 

                                                
1 See, for instance, GRAIG, PAUL, UK, EU and Global Administrative Law, Foundations 

and challenges, Cambridge University Press, Crambridge, 2015; O. MIR PUIGPELAT, 
Globalización, Estado y Derecho. Las transformaciones recientes del derecho 
Administrativo, Madrid, 2004; J.-C. ALLI ARANGUREN, Derecho administrativo y 
globalización, Madrid, 2004. Entre nós, a propósito dos fenómenos de liberalização, 
privatização e regulação, vd. VITAL MOREIRA, Auto-regulação profissional e administração 
pública, Coimbra, 1997; MARIA JOÃO ESTORNINHO, A fuga para o direito privado, 
Coimbra, 1996; PEDRO GONÇALVES, Entidades privadas com poderes públicos, Coimbra, 
2005. 

2 KOPP, O. F./SCHENKE, W-R., VwGO (Verwaltungsgerichtsordnung), Kommentar, 21.ª 
ed., Verlag C. H. Beck, München, 2015; SCHOCH, F., in: F.SCHOCH/SCHMIDT-
AßMAN/PIETZNER, Verwaltungsgerichtsordnung, Kommentar, Band I, München, 1998, 
Band II, München, 2002; SCHWARZE, J., «Der vorläufige Rechtsschutz (sursis à exécution) 
im französischen Verwaltungsrecht», DVBl, (15. Oktober) 1987; SCHWARZE, J., 
«L’européanisation du droit administratif national», in: Le droit administratif sous l’influence 
de l’Europe – Une étude sur la convergence des ordres juridiques nationaux dans l’Union 
européenne, éd. J. SCHWARZE, Baden-Baden, Bruxelles, 1996 QUADROS, Fausto de, A nova 
dimensão do Direito Administrativo, Reimpressão da 1ª ed., Coimbra: Almedina, 2001; 

3 See, for instance, FONSECA, Isabel Celeste M., Processo Temporalmente Justo e 
Urgência, Coimbra Editora, Coimbra, 2009; SCHWARZE, J., «L’européanisation du droit 
administratif national», in: Le droit administratif sous l’influence de l’Europe – Une étude sur 
la convergence des ordres juridiques nationaux dans l’Union européenne, éd. J. SCHWARZE, 
Baden-Baden, Bruxelles, 1996; 
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modern multi-layer administration4; iv) Fourth: we should note 
that the effective protection of citizens and economic operators 
has called for more harmonised solutions on an international or 
supranational level. A European ius commune in terms of 
injunctive relief is taking place since the case Factortame, 
Zuckerfabrik and atlanta5. 

As an example, I recall the role of the European Court of 
Human Rights in the assertion of the right to fair trial and the 
influence it has within the legal framework of the State parties of 
the European Convention on Human Rights. I also enhance the 
dialogue that has been established over the past 40 years between 
the national administrative judge and the European one. Finally, 
the Portuguese, Spanish, Italian, and French administrative 
procedure laws have evolved in convergence since the 1990s 6. 

In the scope of public procurements, the Remedies 
Directives are significant. These resulted in a common European 
law of interim relief remedies. A sort of procedure category carried 
out in the same or equal manner for all European countries. In 
Portugal, the appeal of an awarding act interrupts the effects of 
the award or of the contract if this one has been concluded. 
Consequently, the lifting of a suspensive effect is required by the 
contracting authorities or counter-parties. The judge shall balance 
the different interests at stake, both public and private, and assess 
precisely which party is the most affected by this interruption. The 
suspensive effect shall be lifted in case of severe damage to the 
public interest: “After assessing the interests that might be 

                                                
4 See also MARIO P. CHITI, Derecho administrativo europeo, Madrid, 2002; 

SANTIAGO GONZÁLEZ- VARAS IBÁÑEZ, El derecho administrativo europeo, 3.ªed., 
Sevilla, 2005; MICHEL FROMONT, Droit administratif des États européens, Paris, 2006; 
AA.VV, Droit administratif européen, sous la direction de J.-B. AUBY/ J. DUTHEIL DE LA 
ROCHÈRE, Bruxelles, 2007; M. RUFFERT, «De la europeización del derecho administrativo 
a la unión administrativa europea», in: La unión administrativa europea, (coords. F. 
VELASCO CABALLERO/J.-P. SCHNEIDER), Madrid/Barcelona/Buenos Aires, 2008, pp. 87 
ss. Entre nós, vd. SUZANA TAVARES DA SILVA, Direito administrativo europeu, Coimbra, 
2010. 

5 See, for instance, FONSECA, Isabel Celeste M., Processo Temporalmente Justo e 
Urgência, Coimbra Editora, Coimbra, 2009. 

6 See, for example, FONSECA, Isabel Celeste M., Introdução ao Estudo Sistemático da 
Tutela Cautelar no Processo Administrativo, Almedina, Coimbra, 2002. 
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affected, the suspensive effect is lifted if the damages caused by 
the maintenance of the suspensive effect are superior to those 
resulting from their lifting” ( article 103.º-A of the Portuguese 
administrative jurisdiction law, Código de Processo nos Tribunais 
Administrativos, CPTA). In a few words, I must say that this 
subject is a work in progress in Portugal. 

In fact, in Portugal, last year, the academic community 
discussed a proposal for the extinction of the administrative 
jurisdiction autonomy (this proposal was based on a study 
mandated by the legislature). This study stated that the fusion of 
administrative and civil jurisdictions would be convenient. In 
defence of the autonomy of the administrative justice, some 
arguments have been invoked 7:  

1. History and tradition (dated back to the beginning of the 
19th century. At that time, by the very first time, the 
opinion was that judging the administration was really 
controlling it) 8. 

2. Expertise and Know-how of the administrative judge, as he 
knows the law to be applied to the subjects and he is the 
one who best protects the citizens. And of course, he is the 
one who knows better how to balance the different interests 
in stake, both public and private. 

3. I must remember that the Judicial Review of administrative 
action belongs to the Administrative Courts. There is in 
Portugal, indeed, the Administrative Judge inspired on the 
French one. We have three renews codes. I have to say that 
we have a very modern law of Administrative Procedure 
(CPA) and a Public Procurement Code too (CCP). I mainly 

                                                
7 For an explanation of the autonomy of the administrative justice in Portugal, see, for 

instance, ANDRADE, José Carlos Vieira de – A Justiça Administrativa (Lições), 16.ª ed., 
Almedina, Coimbra, 2017; ALMEIDA, Mário Aroso de – O novo regime do processo nos 
tribunais administrativos, 4.ª ed., Almedina, Coimbra, 2005; ALMEIDA, Mário Aroso de – 
Manual de Processo Administrativo, 2.ª ed., Almedina, Coimbra, 2016; ANTUNES, Luís Filipe 
Colaço – A teoria do acto e a justiça administrativa – O novo contrato natural, Almedina, 
Coimbra, 2006; FONSECA, Isabel Celeste M., Processo Temporalmente Justo e Urgência, 
Coimbra Editora, Coimbra, 2009. 

8 See EDUARDO GARCÍA DE ENTERRÍA, Revolución Francesa y Administración 
Contemporánea, 5.ª ed., 1998, Civitas, Madrid.; PROSPER WEIL, O Direito Administrativo, 
Almedina, 1977, tradução de Maria da Glória Ferreira Pinto; DIOGO FREITAS DO AMARAL, 
Última Lição. A evolução do Direito Administrativo português nos últimos 50 anos, 
Almedina, Coimbra, 2007.  
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enounce also:  i) The Portuguese Code of the 
Administrative Jurisdiction (= ETAF); ii) The Portuguese 
Code of the Administrative Jurisdiction Procedure (= 
CPTA). Both rules the system of Judicial Review of 
administrative action in Portugal. The first one rules the 
category of the state administrative courts. There are 16 all 
over the country, as courts of first instance; 2 courts of 
Appeal; and the Administrative Supreme Court, in Lisbon. 

4. I have to enhance also the increasing role of the Alternative 
Dispute Resolution (ADR), the mediation, conciliation and 
arbitration. There are all permitted in Portugal and their 
scope of application is significant, pursuant to the 
Portuguese administrative procedure act. Arbitration has 
almost no limits currently. Besides the public procurement 
situations and the non-contractual civil liability ensuing 
from the exercise of the administration role, it is possible to 
lodge before the arbitration courts questions regarding the 
invalidity of administrative acts.  
 
 

1. THE VALIDITY OF THE CLASSICAL DISTINCTION OF PUBLIC/PRIVATE 

IN ADMINISTRATIVE JURISDICTION   
 

Questions: 

a. What constitutes an administrative act and an 
administrative agency today? 

Allow me to start. We have already said: So many changes 
taking place. Different phenomena with great impact on the 
national administrative activity. New phenomena taking place, 
like: globalisation, europeanisation, e.government, privatisation, 
decentralisation and less State and more regulation 9/10. 

                                                
9 See, for exemple, for a general perspective, E. SCHMIDT ASSMANN (incluindo os por 

si coordenados). A este propósito, vd., designadamente, AA.VV., Grundlagen des 
Verwaltungsrechts. Band I: Methoden, Maßstäbe, Aufgaben, Organisation, eds. W. 
HOFFMANN- RIEM/E. SCHMIDT-AßMANN/A. VOßKUHLE, München, 2006. And see 
also, specifically, E. SCHMIDT- ASSMANN, «Cuestiones fundamentales sobre la reforma de 
la teoria general del derecho administrativo. Necesidad de la innovación y presupuestos 
metodológicos», in: Innovación y reforma en el derecho administrativo, (editor JAVIER 
BARNES), Sevilla, 2006, pp. 15 ss.. Sobre o tema, mas em sentido não totalmente coincidente, 
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As an example, I enhance, first: Increase of concession to 
private actors of important competencies traditionally associated 
with hard core: not only within the scope of infrastructure 
building and the operation of services but also within specific 
areas, such as healthcare, safety of people and goods, for example, 
the management of penitentiary establishments11; 

Second, I recall that State sets aside privileges and enters 
into agreements with municipalities and social security 
organizations, like not profit private entities; In Portugal, at 
present, there is a significant decentralization of local government 
duties, ranging from health to education, including justice.  

Third: State and public law entities enter into agreements 
with private actors in traditional areas such as environmental 
licenses and activity permits or within the scope of the 
construction area. 

Fourth: So many areas seem to acquire elements of both 
public and private law, namely the employment relationships 
within the scope of public administrations;  

Increase of the regulating role of the State, bringing 
together the sanctioning power; i.e, the power to apply sanctions 
in energy and communications sectors, as well as finance, 
insurance, and banking sectors12.    

In short, recognizing the administrative power means to 
identify the “raison d’être” of the administrative function and the 
                                                
vd., SABINO CASSESE, La globalización jurídica, Madrid/Barcelona, 2006. 

10 See, for exemple, SUZANA TAVARES DA SILVA, Um novo direito administrativo?, 
Coimbra, 2010; COLAÇO ANTUNES, Luís Filipe, O Direito Administrativo sem Estado - Crise 
ou fim de um paradigma?, Coimbra: Coimbra Editora, 2008; ESTORNINHO, Maria João - A 
Fuga para o Direito Privado. Contributo para o estudo da atividade de direito privado da 
Administração Pública, Coimbra: Almedina, 1999; 

11 See, for example, AA.VV, Organização Administrativa: novos actores, novos modelos, 
volumes I e II, Coord. CARLA AMADO GOMES, ANA FERNANDA NEVES, TIAGO SERRÃO, 
AAFDL, 2018, Lisboa; JULIANA FERRAZ COUTINHO, O Público e o Privado na Organização 
Administrativa. Da relevância do sujeito à especialidade da função, Almedina, 2017, Coimbra. 

12 See, MAÇÃS, Fernanda, “O controlo jurisdicional das autoridades reguladoras 
independentes”, em Cadernos de Justiça Administrativa (CJA), n.º 58, julho/agosto 2006; 
LEITÃO, Luís Manuel Teles de Menezes. “A responsabilidade civil das entidades reguladoras”, 
em Estudos em homenagem ao Professor Doutor Sérvulo Correia, Faculdade de Direito da 
Universidade de Lisboa, Lisboa, 2010; GONÇALVES, Pedro. “Direito Administrativo da 
Regulação” em Estudos em Homenagem ao Professor Marcello Caetano, Volume II, 
Faculdade de Direito da Universidade de Lisboa, Lisboa, 2006. 
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pursuit of public interest, both private and public; we must find 
the distinctive set of rules and principles applicable to that 
domain, such as the prior hearing or the duty to give reasons 13. 

In other words: in our days, we have to identify on one 
hand the administrative function recognizing the administrative 
power and the pursuit of public interest, no matter the nature of 
the entity. The, we must find distinctive set of rules and principles 
applicable to that domain, sus as prior hearing. And then, 
recognizing all, we find the “raisón d’être” of the administrative 
jurisdiction in Portugal. 

2. THE ADDED VALUE OF ADMINISTRATIVE JURISDICTION TODAY 

Questions: 

a. How do administrative courts assess questions of 
effectiveness of administrative action and of 
administrative jurisdiction?  
b. How supra-state administration influences the 
domestic administrations and administrative 
jurisdictions? 
c. What is the general trend of administrative courts 
towards admissibility grounds? 

 

Allow me to share the second idea of our discussion: the 
added value of administrative jurisdiction and the relation 
between administrative action and the administrative jurisdiction 
control. We should be aware of the new complexity of the forms of 
administrative action., as we said before.  

There is indeed a public administration more technical and 
informal. There is also a more consensual public administration. It 
is possible to conclude contracts within the areas permitted by 
law. It is possible to determine the content of the administrative 

                                                
13 OTERO, Paulo, Legalidade e Administração Pública. O sentido da Vinculação 

Administrativa à Juridicidade, Coimbra: Almedina, 2003; COLAÇO ANTUNES, Luís Filipe, 
O Direito Administrativo sem Estado - Crise ou fim de um paradigma?, Coimbra: Coimbra 
Editora, 2008; ESTORNINHO, Maria João, A Fuga para o Direito Privado – Contributo para 
o estudo da atividade de direito privado da Administração Pública, Coimbra: Almedina, 1999; 
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decisions, by agreement, during the administrative procedure, 
within the areas where the Administration possesses a margin for 
discretion. 

And we should be aware too of the new devaluation of 
essential formalities accepted in Law (article 163.º, n.º 5 of the 
Administrative Procedure Code, CPA). Currently, there is an 
administrative procedure where the assurance of prior hearing 
and of the grounds for decision are frequently set aside. And, in 
Portugal, the breach of procedural formalities (requirements) may 
be devaluated by courts and by public administration itself. Shall 
we accept a devaluation of these essential formalities because of 
the need of an effective administration? No. Shall we accept that 
the court does not withdraw the nullity effect of the breach of the 
formal or procedural requirement when the intended purpose has 
been achieved by some other way? The Portuguese Code of 
Administrative Procedure (CPA) provides for this solution, which 
was previously dictated by the jurisprudence of the Administrative 
Supreme Court, by following the principle of the use of the act. 
However, we do not think this is the most accurate way.      

Now, I must note the everlasting problem of the French 
model of the Judicial Review and of course the eternal problem of 
the Portuguese one, which is: conciliate the time of the 
administration with the time of the courts and with the citizens’ 
and private operator’s time too.  

In this regard, we should enhance the effort made in 
Portugal recently and in particularly in urgent remedies in the 
public procurement sector, namely the control of the legality of the 
public procurement procedures. 

The European Remedies Directives of 1989 guided the 
States to adopt appropriate tools to conciliate the interests 
between the contracting authorities and the economic operators in 
order to, on the one hand, enable that the rejected tenderer may 
go to court and avoid the conclusion of illegal public contracts (to 
avoid the fait accompli); and, on the other hand, the European 
directives ensure to the contracting authorities that the litigation 
will not last forever. The national law-maker will be given 
orientations in order to implement norms enabling the judge to 
decide the litigation in an urgent procedure.  
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In Portugal, there is a system of interim relief decisions 

very effective. It is possible to obtain, within 48 hours, a decision 
to enable the exercise of fundamental rights. A student can attend 
a university course under an injunction. A tenderer can participate 
in a tender procedure under an injunction suspending the 
exclusion.   

3. INTENSITY AND THOROUGHNESS OF THE JUDICIAL REVIEW OF 

ADMINISTRATIVE ACTION 

Questions: 

a. How do administrative courts respond to technical or 
political questions? Self-restraint and judicial 
interventionism. 

b. Judicial remedies and judicial interpretative tools to 
assess the validity of administrative action. 

!" To what extent substantive grounds of review are (or 
ought to be) taken into account when deciding on 
interim relief remedies?#

Finally, the third idea. Juger l'administration c'est encore 
administrer? No, absolutely not. In Portugal, judging the 
Administration is not managing it. The judges are real judges, with 
specialized education and training. However, really, considering 
the difficult questions submitted to the judge, it seems that more 
and more he must deal with the emblematic and classic (Henrion 
de Pansey’s) saying that juger l'administration c'est encore 
administrer.#

That is the case in respect of interim relief decisions 
because the judge must decide in a short period of time question 
extremely complex, and must anticipate the effects of the 
administrative decision, at the risk of replacing the 
administration.  

In Portugal, the administrative court judge can fully control 
the administrative activity (from the viewpoint of jurisdiction) and 
convict the public bodies to restore the hypothetical current 
situation, i.e. the situation that would have existed if the illegal 
action had not occurred. He can also apply periodic penalty 
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payments to accelerate and force the compliance with judgments 
issued.  

It is also true that the everlasting problem of the control of 
the administrative discretion still exists: the Portugal Code of the 
administrative jurisdiction procedure (CPTA) sets out that the 
judge must respect the free margin of discretion of the public 
administration, by ceding the power back to the Administration 
and by stating that the detected faults must not reoccur.  

The judge cannot replace the administration for the 
exercise of the administrative function and, consequently, he 
cannot determine the content of the administrative decisions or 
the behaviour to be adopted by the administration. He can only 
explain the duties to be observed from the viewpoint of 
jurisdiction. 

 In summary: It becomes increasingly difficult to use 
stricter forms of judicial control, but the impartiality, equality and 
proportionality test remains effective  

Put differently, I say that discretionary power is the eternal 
problem of judicial review of the administrative entities, but the 
control of discretionary power is always possible through the 
equality and proportionally, as we live in a Law State. 

Namaskara! Obrigada. 
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NEW DEVELOPMENTS IN EU CONSUMER 

CONTRACT LAW 
 

Jorge Morais Carvalho * 
 

Directive (EU) 2019/770 of the European Parliament and of 
the Council of 20 May 2019 on certain aspects concerning 
contracts for the supply of digital content and digital services and 
Directive (EU) 2019/771 of the European Parliament and of the 
Council of 20 May 2019 concerning contracts for the sale of goods, 
amending Regulation (EU) 2017/2394 and Directive 2009/22/EC, 
and repealing Directive 1999/44/EC were published in the Official 
Journal of the European Union on 22 May 2019. 

For at least the last two decades this has been the main 
development in European contract law and in particular consumer 
contract law. 

The two Directives are complementary1 and do not overlap 
in their objective scope of application. 

The subject-matter is essentially the same: conformity (of 
goods, digital content or digital services) with the contract; 
remedies in the event of a lack of such conformity; modalities for 
the exercise of those remedies. 

It is worth pointing out that Directive 2019/771 also 
complements Directive 2011/83/EU2, in particular regarding the 
provisions of this Directive concerning consumer contracts in 
general (information requirements, delivery and passing of risk), 
thus taking a further step towards a harmonised sales regime at 
European level. The information requirements of Directive 

                                                
*  Professor of Private Law, NOVA School of Law, Lisbon, Portugal, Researcher at CEDIS – 

Centro de I&D sobre Direito e Sociedade, Head of NOVA Consumer Lab, Email: 
jorgemoraiscarvalho@fd.unl.pt; Website: www.jorgemoraiscarvalho.com. 

 
1 Recitals 13 of Directive 2019/771 and 20 of Directive 770/2019. 
2 Recital 11. 
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2011/83/EU also apply as a rule for contracts covered by Directive 
2019/770. 

As the provisions of Directive 2011/83/EU regarding 
delivery do not apply to contracts where the object is not a good, 
Directive 2019/770 addresses a subject that is not covered by 
Directive 2019/771 which is the supply of the digital content or 
digital service. Member States are free regarding the question of 
the legal nature of contracts for the supply of digital content or a 
digital service. However, from now on they must set a uniform 
regime for the performance (“supply”) of the obligation. 

A further subject-matter that only appears in Directive 
2019/770 concerns modifications to the contract in the case of a 
long term contract (Article 19). 

By contrast only Directive 2019/771 deals with the issue of 
commercial guarantees (Article 17). 

The Directives must be transposed into national law by 1 
July 2021 and the date of entry into force of the transposition 
rules must be 1 January 2022. A minimum period of six months of 
vacatio legis is therefore provided for. 

As regards application in time, the provisions transposing 
Directive 2019/771 should apply only to contracts concluded after 
the entry into force of the transposition act3, while those of 
Directive 2019/770 should apply “to contracts of an indefinite or 
fixed duration which were concluded before the application date 
and provide for the supply of digital content or digital services 
over a period of time, either continuously or through a series of 
individual acts of supply, but only as regards digital content or a 
digital service that is supplied from the date of application of the 
national transposition measures”, with the exception of the 
provisions on the modification of the digital content or digital 
service and the right to redress4. 

The Directives are of maximum harmonisation, unless 
otherwise provided for. This is what stems from Article 4 of both 
Directives. 

                                                
3 Recital 66. 
4 Recital 83. 
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Probably because it the subject was previously covered by a 

minimum harmonisation directive (Directive 1999/44/EC), 
Directive 2019/771 gives more freedom to Member States than 
Directive 2019/770. 

Both Directives apply, naturally, within their subjective and 
objective scope of application, and maximum harmonisation 
covers precisely that scope. Accordingly, Member States may not 
restrict the scope of the Directives. They may, however, freely 
extend the scope of the material regimes concerned5. 

With regard to the subjective scope of application, the 
Directives aim to protect the consumer, understood as “any 
natural person who, in relation to contracts covered by this 
Directive, is acting for purposes which are outside that person's 
trade, business, craft, or profession”6. 

Member States may extend the protection afforded by these 
Directives to other persons who are not qualified as consumers 
according to the definition of the Directive. This can be done in 
three ways: (i) extension of the concept of consumer, including 
legal persons and/or persons acting for professional purposes; (ii) 
general application of the legal regime(s) irrespective of the nature 
of the buyer of goods, digital content or digital services; (iii) 
extension of the protection to other categories of persons, such as 
micro-enterprises7. This decision is up to each Member State. 

In the case of dual purpose contracts, it is important to 
point out a significant change in the approach of European law, 
which restricts the scope of maximum harmonisation by 
restricting the concept of consumer. 

In European Union law, the issue arose, until the adoption 
of these Directives, in different ways in the areas of jurisdiction, 
on the one hand, and the substantive regimes of consumer law, on 
the other one8. In the first case, the concept of consumer has been 
                                                

5 Recitals 21 of Directive 2019/771 and 16 of Directive 2019/770. 
6 Articles 2(2) of Directive 2019/771 and 2(6) of Directive 2019/770. 
7 Recitals 21 of Directive 2019/771 and 16 of Directive 2019/770 expressly refer to the possibility 

of extending consumer protection to non-governmental organisations, start-ups or SMEs. 
8 JORGE MORAIS CARVALHO, Manual de Direito do Consumo, 6th ed., Almedina, Coimbra, 2019, 

pp. 33 e 34. 
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interpreted restrictively and the protective legal regime (which 
allows the consumer, in general terms, to sue and be sued in the 
courts of the place where he is domiciled) does not apply in the 
case of mixed use, except if the link between the contract and the 
trade or profession of the person concerned is so slight as to be 
marginal and, therefore, has “only a negligible role in the context 
of the supply in respect of which the contract was concluded, 
considered in its entirety”9.  

In substantive consumer law regimes, it could until now be 
said that the criterion of predominant use was the criterion 
adopted at a European level. For instance, recital 17 of Directive 
2011/83/EU on consumer rights states that in the case of dual 
purpose contracts, where the contract is concluded for purposes 
partly within and partly outside the person’s trade and the trade 
purpose is so limited as not to be predominant in the overall 
context of the contract, that person should also be considered as a 
consumer”. The criterion was therefore the predominant use. 

In the recitals of the Directives under consideration10 – 
which should be included in the category of substantive consumer 
law legal regimes – it is stated that “Member States should also 
remain free to determine in the case of dual purpose contracts, 
where the contract is concluded for purposes that are partly within 
and partly outside the person's trade, and where the trade purpose 
is so limited as not to be predominant in the overall context of the 
contract, whether, and under which conditions, that person 
should also be considered a consumer”. 

If the Member States are free to determine “whether, and 
under what conditions, that person should also be considered a 
consumer”, this means that the Directives do not necessarily 
qualify that person as a consumer, that is to say, contrary to what 
was the previous orientation in the substantive consumer law 
regimes, we may now have Member States that do not consider 
that person as a consumer. Member States are free to qualify this 

                                                
9 Case C-464/01, Gruber, 2005 (paragraph 39). GERAINT HOWELLS, “The Scope of European 

Consumer Law”, in European Review of Contract Law, 3, 2005, pp. 360-372, p. 362, points out that 
this restrictive interpretation is logically limited to the area of jurisdiction. This solution was confirmed 
by the CJEU in Cases C-498/16, Schrems, 2018 and Processo C-630/17, Milivojevi!, 2019. 

10 Recitals 22 of Directive 2019/771 and 17 of Directive 2019/770. 
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person as a consumer, just as they can for legal persons or 
companies. 

This restriction of the concept of consumer seems to us to 
be open to criticism, since it could generally lead to discrepancies 
at European level, while at the same time undermining the 
internal market and an effective protection of consumers. 

The concept of trader11 – referred to as seller in Directive 
2019/77112 – does not present significant new developments 
compared with previous European legal regimes. There is, 
however, an interesting issue, addressed in recitals 22 of Directive 
2019/771 and 18 of Directive 2019/770, which concerns the role of 
the digital platform provider, which will be considered a trader if it 
is acting “as the direct contractual partner of the consumer”. 
Where it is not acting “as the direct contractual partner of the 
consumer” Member States are free to also qualify the digital 
platform provider as a trader, holding them legally responsible 
towards the consumer for the lack of conformity of the goods, 
digital content or digital services. 

About the objective scope, Directive 2019/771 applies to 
sales contracts (Article 3(1)) and to contracts “for the supply of 
goods to be manufactured or produced” (Article 3(2)). Only 
contracts for which “the consumer pays or undertakes to pay the 
price thereof” are covered13. It does not apply to contracts covered 
by Directive 2019/770. 

Directive 2019/771 also applies in full to the so-called 
“goods with digital elements”, thus including in its scope “digital 
content or digital services which are incorporated in or inter-
connected with goods (…) and are provided with the goods under 
the sales contract, irrespective of whether such digital content or 
digital service is supplied by the seller or by a third party (Article 
3(3)). 

Directive 2019/770 applies to contracts for the supply of 
digital content or digital services (Article 3(1)). According to the 

                                                
11 See Article 2(5) of Directive 2019/770. 
12 Article 2(3). 
13 Article 2(1). 
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second paragraph of the same provision, the application of the 
legal regime requires the existence of a consideration, but that 
consideration does not have to be in money. It may result from the 
provision of personal data. 

It should be highlighted that Directive 2019/770 applies to 
contracts relating to a tangible medium that is used exclusively as 
a carrier of digital content (Article 3(3)). This is the case, for 
instance, of a music CD. In this case, the provisions of the 
Directive related to the supply of digital content and digital 
services do not apply and, as a good, the provisions of Directive 
2011/83/EU dealing with delivery and passing of risk apply. 

As mentioned above, Member States can extend the 
protection provided by these legal regimes to other contracts. 
Thus, for instance, the provisions of Directive 2019/771 can be 
applied to leasing contracts and those of Directive 2019/770 can 
be extended to other service contracts. 

It is also possible to adopt a unified conformity legal regime 
for goods, services or rights supplied to consumers, if it 
incorporates the specific features contained in the two Directives 
under examination. 

About the substantive regime enshrined in the Directives, 
the explicit separation of the conformity criteria into subjective 
and objective criteria is highlighted. There are no very significant 
changes to the criteria themselves, although both texts add the 
functionality, compatibility and interoperability requirements for 
digital content and services and for goods with digital elements. 

Even though the Directives are of maximum 
harmonisation, Directive 2019/771 leaves member states a wide 
area of freedom regarding time limits. Any lack of conformity 
which becomes apparent within one year of the time when the 
goods were delivered shall be presumed to have existed at the time 
when the goods were delivered, (six months longer than the period 
provided for in Directive 1999/44/EC), but Member States can set 
a period of two years (Article 11). The obligation to notify is 
optional, although, if it is imposed, the period within which the 
consumer shall notify the seller must be of at least two months 
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counting from when the consumer first became aware of the lack 
of conformity (Article 12). 

About the remedies for lack of conformity, a hierarchy is 
provided for in both Directives and, as a rule, the first attempt 
should be to have the goods brought into conformity and only 
afterwards the consumer is entitled to either a proportionate 
reduction of the price or the termination of the contract. In this 
domain, Member States may not diverge from the provisions of 
the Directives. Other remedies are referred to in the Directives. 
The right to withhold payment is expressly provided for in Article 
13(6) of Directive 2019/771. The articles of the Directives 
concerning the right to claim compensation indicate that the 
Member States have wide freedom in regulating it14. However, 
recital 61 of Directive 2019/771 seems to go a little further by 
stating that “consumers should, therefore, be entitled to claim 
compensation for any detriment caused by an infringement by the 
seller of this Directive, including for damage suffered as a 
consequence of a lack of conformity” and pointing out that this is a 
right to claim compensation that “should put the consumer as 
much as possible into the position in which the consumer would 
have been had the goods been in conformity”. 

These Directives will certainly raise broad debate in the 
coming years. 

 

 

                                                
14 Articles 3(6) of Directive 2019/771 and 10 of Directive 2019/770.  
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NEW PERSPECTIVES ON SALE OF 

CONSUMER GOODS  

– MAXIMUM HARMONIZATION AND HIGH 

PROTECTION OF CONSUMERS AS A 

CONDITION FOR THE FURTHER 

DEVELOPMENT OF CROSS-BORDER TRADE 

IN SINGLE MARKET 
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INTRODUCTION 

As a part of Digital Single Market Strategy for Europe 
published in May 2015, the Commission adopted, on 9 December 
2015, two proposals of Directives: one for a Directive on certain 
aspects concerning contracts for the online and other distance 
sales of goods (“Sales of Goods proposal” or “Sales of Goods 
Directive”); other for a Directive on certain aspects concerning 
contracts for the supply of digital content and digital services 
(proposal for a “Directive on Digital Content” or “Digital Content 
Directive”).  

These proposals are the basis of a future reform on 
consumer sales contracts based on the principle of maximum 
harmonisation while providing for a high level of consumer 
protection. 

                                                
*  Professor of Private Law, University of Minho. 
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It is already clear that the minimum harmonization 
approach, adopted by the Consumer Sales Directive (1999/44/EC) 

1 has proved not to be appropriate to ensure the proper 
functioning of the internal market. Member States allowed go 
beyond the minimum rules, and to impose a high level of 
consumer protection, have acted on different elements and to 
different extents. As a result, national provisions transposing the 
Consumer Sales Directive (99/44/EC) significantly diverge today 
on essential elements, such as the absence or existence of a 
hierarchy of remedies. These disparities between the national laws 
of the Member States constitute one of the major obstacles to the 
development of the cross-border trade in Single Market given that 
they may adversely affect business (in particularly small and 
medium enterprises) and consumers2.  

In the context of consumer sales, the protection provided 
by the Consumer Sales Directive is supplemented by protection 
provided by the Consumer Rights Directive (Directive 
2011/83/EC)3. This is a substantial Directive which addresses a 
number of gaps in the legislation, harmonising provisions in 
relation to contracts for services and sales made online with other 
“off-premises” and “distance” contracts, harmonising and 
enhancing consumer protection in terms of pre-contractual 
information and the right of buyers to withdrawal from the 
contract of sale, irrespective of whether there are any issues with 
the good’s conformity with the contract4. However, as a whole, an 
overall lack of coherence and a number of gaps remains.  

When the Commission, in October 2011, disclosed a 
proposal of Regulation on European Sales Law (CESL)5 one could 
                                                

1 Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on 
certain aspects of the sale of consumer goods and associated guarantees OJ L 171, 7.7.1999. 

2 In cross-border transactions, stricter standards of consumer protection will normally be 
incompatible with the fundamental freedoms, given that they will normally not satisfy the 
requirement of proportionality. See, KARL REISENHUBER, “System and Principles of EC 
Contract Law”, European Review of Contract Law, 3, 2005, 297-322, p. 306. 

3 Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011 
on consumer rights (Consumer Rights Directive) OJ 2011 L 304/64. 

4 See: JONATHON WATSON, “Withdrawal Rights”, in TWIGG-FLESNER, CHRISTIAN (ed.), 
Research Handbook on EU Consumer and Contract Law, Cheltenham (UK)/Northamption 
(MA), Edward Elgar, 241-265. 

5 Proposal for a Regulation of the European Parliament and of the Council on a Common 
European Sales Law, submitted in October 2011. 
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suppose that the dream of creating a coherent body of European 
Contract law would be fulfilled very soon6. However, the project, 
perhaps overambitious and premature, was (even not formally) 
withdrawal by the Commission in December 2014. The reason 
offered for the withdrawal was to prepare a modified proposal in 
order to fully unleash the potential of e-commerce in Digital Single 
Market7. 

It was not a surprise that the new reform is based on a 
maximum harmonisation Directive, which provide for a high level 
of consumer protection8. In contrast to the current Consumer 
Sales Directive, the proposed “Sales of Goods Directive” is based 
on the principle of maximum harmonisation, which means that 
Member States should not maintain or introduce, in their national 
law, provisions diverging from those laid down in the text, 
including additional measures to ensure a higher level of 
consumer protection9.  

However, on some aspects, the Council’s position leave 
some room for Member States to go beyond the requirements in 
order to maintain the level of consumer protection already applied 
at national level. This is the case, for example, of time limits for 
guarantee periods (while the proposal provides for a minimum of 
two years for the guarantee period, Member States may go beyond 
this, but not below, in their national legislation) and of burden of 
proof in case of non-conformity of the good (the proposal raises 
the level of consumer protection provided by the Consumer Sales 
Directive foreseeing that any lack of conformity which becomes 

                                                
6 See: REINHARD ZIMMERMANN, “Codification – The Civilian Experience Reconsidered on 

the Eve of a Common European Sales Law”, European Review of Contract Law, vol. 8 (2012), 
pp. 367-399. 

7 In fact, the proposed CESL is, by virtue its Article 1, to be applicable to contracts for the 
sale of goods, defined as tangible movables but also extending to sales of digital content, 
including music, films, software and so on, irrespective of weather it is supplied on a durable 
medium or not. Despite its broader scope of application, the aim of the proposed CESL is not 
to harmonise the contract law of the Member States but to create an additional harmonised 
body of contractual law that would only be applied when the parties of the contract opted into 
it. 

8 IVANA KANCELJAK, “Reform of Consumer Sales law of Goods and Associated Guarantees 
– Possible Impact on Croatian Private Law”, EU and Comparative law issues and challenges 
series – Issue 2, pp. 586 – 610, p. 593. 

9 See, Article 3 of the Amended proposal for a “Sales of Goods Directive” 
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apparent within one year from the time when the goods were 
delivered, shall be presumed to have existed at the time of delivery 
without the consumer having to prove it10).  

The proposed  “Sales of Goods Directive” was, according to 
the original version of the Commission’s proposal, from 2015, 
intended to cover only online and other distance sales of goods. 
However it was replaced on 31 October 2017 by an amended 
version11 made following the outcome of the regulatory Fitness 
Check Report, completed in May 201712. This amended version 
also includes face-to-face sales in order to avoid fragmentation 
and provide more clear rules for consumers whether they buy 
online or in shops. 

Addressing a lacuna left by the Consumer Sales Directive, 
the proposal extends the notion of goods to the “goods with digital 
elements” (e.g. “smart” fridges, smartphones and TVs connected 
watches), to which there are no references in the Consumer Sales 
Directive13. Furthermore, one of the major innovations of the 
proposal (“Sales of Goods Directive”) compared to the Consumer 
Sales Directive (1999/44/EC), is the introduction of a clear 
obligation on the seller to provide for updates for goods with 
digital elements.   

The proposed “Sales of Goods Directive” does not regulate 
all aspects of sales contract. It focuses only crucial areas, which are 
shown as barriers to normal functioning of internal digital market, 

                                                
10 Article 8b, par. 1 of the Amended proposal for a “Sales of Goods Directive”. According to 

the Consumer Sales Directive, only if non-conformity becomes apparent within six months of 
delivery, is it presumed that it existed at the time of delivery. However, Portugal, for example, 
extended the period during which the presumption operates, to two years. 

11 Amended proposal for a Directive of the European Parliament and of the Council on 
certain aspects concerning contracts for the sales of goods amending Regulation (EC) No 
2006/2004 of the European Parliament and of the Council and Directive 2009/22/EC of the 
European Parliament and of the Council and repealing Directive 1999/44/EC of the European 
Parliament and of the Council, Brussels, 31.10.2017., COM/2017/0637 final – 2015/0288 
(COD), available at: https://www.consilium.europa.eu/en/press/press-
releases/2018/12/07/more-unified-rules-on-contracts-for-the-sales-of-goods-council-agrees-
its-position/ 

12 Part of this report is a “Study on the costs and benefits of minimum harmonisation 
under the Consumer Sales and Guarantees Directive 1999/44/EC and of potential full 
harmonisation and alignment of EU rules for different sales channels”. See: Study on the costs 
and benefits of minimum harmonisation under the Consumer Sales and Guarantees Directive 
1999/44/EC and of potential full harmonisation and alignment of EU rules for differe 
 



 CONSUMER SALES 
 

23 

 
such as the conformity of goods, remedies in case of non-
conformity and the modalities for the exercise of these remedies14.  

Concerning the conformity of goods, the proposal 
introduces a direct reference to the content of the contract, stating 
that any reference to conformity should refer “to conformity of the 
goods with the sales contract, as opposed to conformity of goods 
with legal provisions for example”15. Moreover, the proposal 
introduces a new rule, whereby conformity of the goods with the 
contract should cover material defects, but also legal ones, 
meaning that goods must be free from any third-party rights, 
including intellectual property rights.  

In the case of lack of conformity, consumers should be 
entitled to have the goods brought into conformity (e.g. repair and 
replacement), or to receive a proportionate reduction of price, or 
to terminate the contract.  The strict hierarchy provided for the 
Consumer Sales Directive has been mellowed down by the 
introduction of more detailed exceptions allowing sellers to opt for 
price reduction or termination instead of specific performance. 
For example, the seller should be allowed to refuse to bring the 
goods into conformity if either repair or replacement is impossible 
and the alternative remedy would impose disproportionate costs 
to him16. For example, when goods are located in a place different 
from where they were originally delivered, the costs of postage and 
carriage could become disproportionate for the seller17. 

Moreover, unlike Consumer Sales Directive, according the 
proposal, the consumer is also immediately entitled to a price 
reduction or termination of the contract when a lack of conformity 
appears despite the seller having attempted to bring the goods into 
conformity or if “a lack of conformity is of such a serious nature as 
to justify the immediate price reduction or termination” the 
consumer should be entitled to proportionate reduction of the 
price or the termination of the contract immediately. This 
concerns to cases in which consumer cannot maintain confidence 

                                                
es Dire 
ctive 1999/44/EC and of potential full harmonisation and alignment of EU  

 
Guarantees Directive 1999/44/EC and of potential full harmonisation and alignment of 

EU rules for dif 
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in the ability of the trader to bring the goods into conformity, for 
instance, “when the lack of conformity severely affects the ability 
of the consumer to make normal use of the goods and the 
consumer cannot be expected to trust that repair or replacement 
by the seller would remedy the problem”18.  

It means that the Proposal, comparing to the Consumer 
Sales Directive (1999/44/EC) provides for a more stringent regime 
that could discipline the seller more efficiently19. 

Furthermore, it is also explicitly stated that this proposed 
Directive “shall not affect the possibility of Member States to 
regulate general contract law aspects, such as rules on formation, 
the validity, the nullity or effects of contracts, including the 
consequences of the termination of a contract in so far as they are 
not regulated in this Directive, or the right to damages”20. 

1. THE SCOPE OF APPLICATION AND SUBJECT MATTER OF THE 

PROPOSED “SALES OF GOODS DIRECTIVE”: THE REGULATION OF GOODS 

WITH DIGITAL ELEMENTS 

 The proposed “Sales of Goods Directive” set out rules for 
sales contracts (concluded online or face-to-face) between sellers 
and consumers. It defines sales contract as “any contract under 
which the seller transfer or undertakes to transfer the ownership 
of goods, including goods to be manufactured or produced, and 
the consumer pays or undertakes to pay the price thereof” 21.  

Technological evolution has led to a growing market for 
goods that incorporate or are inter-connected with digital content 
or digital services. Addressing a lacuna left by the Consumer Sales 
Directive, the proposal extend the notion of goods to the “goods 

                                                
 

 Directive 1999/44/EC and of potential full harmonisation and alignment of EU rules for 
different sales channels, March 2017. 

 

 
19 RICK CANAVAN, “Contracts of Sale”, in Twigg-Flesner, Christian (ed.), Research 

Handbook on EU Consumer and Contract La of Contractual Law, 2, 2007, 121-149, p. 132. The 
Author considers that the rule, which imposes to give the seller a “second chance” “is not 
about consumer protection, but about the reduction of costs of legal warranties”. 

20 Article 2 a, par. 5, of the Amended proposal for a “Sales of Goods Directive”. 
21 Article 2, (a) and Article 2 a, par. 1 a. 
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with digital elements” (e.g. “smart goods”, connected watches), to 
which there are no references in the Consumer Sales Directive22. 
The proposal defined  “goods with digital elements” as “any 
tangible movable items that incorporate or are inter-connected 
with digital content or a digital service in such a way that the 
absence of that digital content or digital service would prevent the 
goods from performing their functions”23. In order to provide 
clarity and certainty, the “definition of “goods with digital 
elements” was extended, in the course of negotiations at expert 
level by referring to all and not only the main functions because it 
could be difficult in practice to determine whether a particular 
function was a “main” function. At the same time, only digital 
content or digital services incorporated in or inter-connected with 
a good that form part of the sales contract fall within the scope of 
the Sales of Goods Directive 24. 

2. THE SELLER’S OBLIGATION TO PROVIDE FOR UPDATES FOR 

GOODS WITH DIGITAL ELEMENTS 

 One of the major innovations of the proposal (“Sales of 
Goods Directive”) compared to the Consumer Sales Directive 
(1999/44/EC), is the introduction of a clear obligation on the 
seller to provide for updates for goods with digital elements. The 
extent and conditionality of the obligation to update digital 
elements in goods, in particularly, the need to ensure that the 
rules are appropriate both for digital elements delivered in a single 
act of supply and for digital elements delivered continuously has 
been discussed repeatedly.  

According the Proposal, the relevant time for assessing the 
conformity of the goods should be the time when the goods are 
delivered. This should also apply to goods, which incorporate or 
are inter-connected with digital content or a digital service 
supplied through a single act of supply. It means that the seller is 
only liable for a lack of conformity that exists at the time of 

                                                
22 Rick Canavan, “Contracts of Sale”, in Twigg-Flesner, Christian (ed.), Research 

Handbook on EU Consumer and Contract Law, Cheltenham (UK)/Northamption (MA), 
Edward Elgar, 266-286, p. 272. 

23 Article 2, (e), (ii). 
24 Article 2, (e), (ii) 
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delivery. The obligation to provide updates should tend to the fact 
that such updates are a necessary tool in order to ensure that the 
goods are able to function in the same way that they did at the 
time of delivery. Therefore, if the digital content or digital service 
is provided by a single act of supply, the seller should also be liable 
to provide updates necessary to keep the goods with digital 
elements in conformity throughout the period during which the 
seller is liable for a lack of conformity, even if the goods were in 
conformity at the time of delivery25. 

 Where the sales contract provides for continuous supply, 
the seller should also be liable for any lack of conformity of the 
digital content or digital service that occurs or becomes apparent 
within two years from the time of delivery.  However, according 
Article 8, par. 2, if the contract provides for continuous supply for 
more than two years, the seller shall be liable for any lack of 
conformity of the digital content or digital service that occurs or 
becomes apparent within the period of time during which the 
digital content or digital service is to be supplied under the 
contract. 

 3. CONFORMITY OF GOODS 

 The proposal introduces a new rule, whereby conformity of 
the goods with the contract should cover material defects, but also 
legal ones, meaning that goods must be free from any third-party 
rights, including intellectual property rights. The preamble 
specifies that goods should be free from any third party right 
“which precludes the consumer from enjoying the goods in 
accordance with the contract”. Presumably, other third-party 
rights (such as intellectual property rights) would not be 
considered a legal defect of goods, provided that consumers can 
use them for personal consumption. 

 Under the Consumer Sales Directive, goods have to be in 
conformity, inter alia, with the description given by the seller. The 
proposed “Sales of Goods Directive” in order to provide clarity as 

                                                
25 Article 8, par. 3. When digital content or digital service is provided by a single act of 

supply, the Sales of Goods Directive does not follow the approach of the Digital Content 
Directive by obliging the seller to provide updates during the period of time which the 
consumer may reasonably expect, but limits the obligation to a period of two years. 
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to what a consumer can expect, introduces a direct reference to 
the content of the contract, stating that any reference to 
conformity should refer “to conformity of the goods with the sales 
contract, as opposed to conformity of goods with legal provisions 
for example”26.  

According to the proposed “Sales of Goods Directive”, to 
safeguard the legitimate interests of both parties to a sales 
contract, conformity should be assessed based on both subjective 
and objective criteria.  

Concerning to subjective requirements, in order to be in 
conformity, the seller has to ensure that the goods are conform 
with the requirements agreed in contract and / or pre-contractual 
statement regarding “quantity, quality, type and description of the 
goods, their fitness for a specific purpose as well as the delivery of 
the goods with the agreed accessories and any instructions”. The 
requirements of the contract should include those resulting from 
pre-contractual information that, in line with the Consumers 
Rights Directive (2011/83/EU), forms an integral part of the 
contract. 

 In order to be conforming to the contract, the goods should 
also comply with the objective requirements. Such requirements 
include the conformity with the purpose for which goods of the 
same type would normally be used, whether they are supplied with 
the accessories and instructions that the consumer may 
reasonably expect to receive or whether they correspond to the 
sample or model available to the consumer. The goods should also 
possess the qualities and features, which are normal in goods of 
the same type and which the consumer may reasonably expect, 
given the nature of the goods and taking into account any public 
statement made by or on behalf of the seller or other persons in 
earlier links of the chain of transactions27. Bearing in mind that 
there are some goods, which require installation, the proposed 
“Sales of Goods Directive” sets out, in its Article 6, further rules on 
possible lack of conformity, which might result from an incorrect 
installation of the goods. 
                                                

26 Recital (19). 
27 See: Recital (19c) 
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 4. CONSUMER’S REMEDIES FOR A LACK OF CONFORMITY 

 The national provisions transposing the Consumer Sales 
Directive (1999/44/EC) significantly diverge today on essential 
elements, such as the absence or existence of a hierarchy of 
remedies for a lack of conformity of the goods and the conditions 
under which these remedies can be exercised. 

The proposal of the “Sales of Goods Directive” in order to 
increase legal certainty and to eliminate one of the major obstacles 
to the functioning of the internal market should fully harmonise 
these remedies and the conditions under which they can be 
exercised. The Council kept the list of possible remedies from the 
Commission’s proposal, and agreed not to impose a strict 
hierarchy of remedies.  

In the case of lack of conformity, consumers should be 
entitled to have the goods brought into conformity (e.g. repair and 
replacement), or to receive a proportionate reduction of price, or 
to terminate the contract.  The strict hierarchy provided for the 
Consumer Sales Directive has been mellowed down by the 
introduction of more detailed exceptions allowing sellers to opt for 
price reduction or termination instead of specific performance.  

For having the goods brought into conformity, the 
consumer should enjoy a choice between repair and replacement, 
both free of charge for the consumer. As an addition to the first 
remedies, a repair or replacement shall be completed within a 
reasonable time and without any significant inconvenience to the 
consumer, taking account of the nature of the goods and the 
purpose for which the consumer required the goods28. The 
consumer’s choice between repair and replacement should only be 
limited where the option chosen would be legally or factually 
impossible or, compared to the other option available, would 
impose costs on the seller that would be disproportionate tacking 
into account all circumstances including the value the goods 
would have if there were no lack of conformity; the significance of 

                                                
28 Article 10, par. 1. 
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the lack of conformity; whether the alternative remedy could be 
completed without significant inconvenience to the consumer29.  

An important innovation of the proposed “Consumer Sales 
Directive” is to accept that the seller should be allowed to refuse to 
bring the goods into conformity if either repair or replacement is 
impossible and the alternative remedy would impose 
disproportionate costs to him30. For example, when goods are 
located in a place different from where they were originally 
delivered, the costs of postage and carriage could become 
disproportionate for the seller31. 

As well as the Consumer Sales Directive (1999/44/EC) the 
Proposal establishes a hierarchy between the remedies available. 
When a lack of conformity becomes apparent the consumer in 
principle is not immediately entitled to a price reduction or 
termination of the contract but should inform the seller about it in 
order to give him the opportunity to bring the good into 
conformity. It means that the prince reduction and the 
termination of the contract, are placed on a second level and are, 
in principle, subordinated to remedies which aims at what the 
parties have bargained for (e.g. repair and replacement). The 
hierarchy between the remedies imposed by the Consumer Sales 
Directive (1999/44/EC), which has as its core instrument the 
additional period of time (“second chance” or “Nachfrist”) is also 
established by the Proposal, however not stricter imposed. 

The Proposal provides that consumer gives the seller a 
second chance, fixing a reasonable period of time (“Nachfrist” 
mechanism). When the reasonable period of time has passed 

                                                
29 For example, it might be disproportionate to request the replacement of goods because 

of a minor scratch where there is replacement would create significant costs while, at the 
same time, the scratch could easily be repaired. 

30 Article 9, par. 2. 
31 Recital (27 a). The Geo-blocking Directive came into force in December 2018, obligating 

traders to sell to all Member States, without delivering the goods. On a B2C relationship, 
when a product becomes faulty, the trader, under the new rules, will be liable to bring it to 
conformity “free of charge” which includes transport costs. When goods are located in 
Member States where traders had no intention to sell in first place it could become really 
costly. By not giving a definition of “disproportionate costs” the Directive leaves room for the 
interpretation of the European Court of Justice, which could bring legal uncertainty that 
adversely affect business, particularly small or medium enterprises. 
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without the seller having repaired or replaced the good, the 
consumer should be entitled to a price reduction or termination of 
the contract without waiting any longer32. This “second chance” 
provides the seller with legal certainty. He can be confident to get 
a “second chance”, before the (typically most) cost intensive 
remedies apply.  

However, according the Proposal, the consumer will be 
entitled to an immediate price reduction or contract termination if 
a repair or replacement are impossible or unlawful, if the seller 
has not completed repair or replacement within a reasonable time, 
when a repair or replacement would cause significant 
inconvenience to the consumer, or when the seller has declared, or 
it is clear from the circumstances, that the seller will not bring the 
goods into conformity within a reasonable time or without 
significant inconvenience for the consumer.  

Unlike to the Consumer Sales Directive, the consumer is 
also immediately entitled to a price reduction or termination of 
the contract when a lack of conformity appears despite the seller 
having attempted to bring the goods into conformity or if “a lack 
of conformity is of such a serious nature as to justify the 
immediate price reduction or termination” the consumer should 
be entitled to proportionate reduction of the price or the 
termination of the contract immediately. This important 
requirement concerns to cases in which consumer cannot 
maintain confidence in the ability of the trader to bring the goods 
into conformity, for instance, “when the lack of conformity 
severely affects the ability of the consumer to make normal use of 
the goods and the consumer cannot be expected to trust that 
repair or replacement by the seller would remedy the problem”33. 
It means that the Proposal, comparing to the Consumer Sales 
Directive (1999/44/EC) provides for a more stringent regime that 
could discipline the seller more efficiently34. 

                                                
32 Recital (27 b) 
33 Recital (28 a) 
34 About the hierarchy imposed by the Consumer Sales Directive, in particular, abaout its 

core mechanism – the giving of a “second chance”, see, Stefan Grundmann, “Regulating 
breach of contract – the right to reject performance by the party in breach”, European Review 
of Contractual Law, 2, 2007, 121-149, p. 132. The Author considers that the rule, which 
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In order to maintain the balance of the rights and 

obligations of the contracting parties, the consumer should enjoy 
the right to terminate the contract only in cases where the lack of 
conformity is not minor35. 

CONCLUSIONS 

Although the sales law reform is still in the legislative 
process phase, it is clear the new approach adopted by the 
European legislator. The maximum harmonisation based on a 
high level of consumer protection is the new approach to ensure 
the further development of cross-border trade in Single Market. 
The amended version of the proposed “Sales of Goods Directive”, 
repealing the Consumer Sales Directive (1999/44/EC) would 
through its implementation has a crucial effect on national sales 
law of the Member States. However it is still uncertain how these 
novelties would affect national laws of the Member States and at 
what extent the future reform could provide both business and 
consumers with the legal certainty needed to the development of 
the cross-border trade and to the proper functioning of the 
internal market. 

 

                                                
imposes to give the seller a “second chance” “is not about consumer protection, but about the 
reduction of costs of legal warranties”. 

35 Recital (29). 
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In this paper we analyse the Liability of professionals in 
Portugal, notably of (1) legal practitioners (Lawyers (attorneys 
of law, barristers and solicitors, Notaries); (2) Liability of 
builders, architects and engineers), (3) Liability of companies’ 
directors, Liability of companies’ auditors, Liability of credit 
rating agencies, and (4) the Liability of Medical Practitioners. 
Contract and tort liability in these different areas is described. 

Liability of legal practitioners, liability of medical 
practitioners, as well as liability of builders and architects, are 
instances of professional liability 1. 

1. LIABILITY OF LEGAL PRACTITIONERS 

The concept of legal practitioners requires definition. It can 
be limited to advocates, attorneys of law and barristers 
(advogados) 2, but it can also be extended to solicitors 
                                                

*  Professor of Private Law, University of Coimbra; Director of the Centre for Biomedical 
Law, researcher at University of Coimbra Institute of Legal Research. 

 
** Justice of the Supreme Court; Professor of Private Law, University of Minho. 
1 For a comprehensive survey of particular principles and rules regarding particular, 

specific professions, see J. C. Brandão Proença. “A responsabilidade civil extracontratual nos 
50 anos de vigência do Código Civil: um olhar à luz do direito contemporâneo”, in: E. Vaz 
Sequeira / F. Oliveira e Sá (eds.), Edição comemorativa do cinquentenário do Código Civil 
(Lisboa: Universidade Católica Editora 2017) 313-388, at 323-324.  

2 On the liability of attorneys of law and barristers, see, for instance, J. C. Moitinho de 
Almeida, Responsabilidade civil dos advogados (Coimbra: Coimbra Editora 1985); O. Guedes 
da Costa, “A responsabilidade civil profissional do advogado”, in: Responsabilidade civil 
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(solicitadores) and to notaries (notários). In the following, the 
concept will be taken to comprehend all three categories. In 
Portugal, the difference between attorneys of law and solicitors is 
quite strict. First, whereas attorneys of law and barristers 
necessarily hold a law degree, solicitors do not, for they may 
simply hold a solicitor’s degree. Second, whereas attorneys of law 
and barristers have rights of audience before courts of law, 
solicitors do not. 

1.1. LIABILITY OF ATTORNEYS OF LAW, BARRISTERS AND 

SOLICITORS 

1.1.1. LIABILITY FOR THE PRACTICE OF ACTS RSERVED TO 

ATTORNEYS OF LAW, BARRISTERS AND SOLICITORS 
In what concerns attorneys of law, barristers and solicitors, 

Law No. 49/2004, of 24 April 2004, determines acts that can only 
be practised either by attorneys of law and barristers registered at 
the Bar Council (Ordem dos Advogados) or by solicitors registered 
at the Solicitor’s Council (Ordem dos Solicitadores e dos Agentes 
de Execução). If someone being neither an attorney of law nor a 
solicitor, practices an act reserved to attorneys of law, barristers 
and solicitors may be held liable. On the one hand, he or she may 
be held liable towards his or her client. In that case, a presumption 
of fault applies 3. On the other hand, he or she may be held liable 
towards the Bar Council and / or the Solicitor’s Council  4. It 
follows from Law No. 49/2004 that damages awarded either to 
the Bar Council or to the Solicitor’s Council are to be applied in 
actions aimed at preventing third parties from practicing acts 
reserved to attorneys of law, barristers and solicitors.  

1.1.2. CIVIL LIABILITY OF ATTORNEYS OF LAW AND BARRISTERS 

UNDER THE REGULATION OF THE BAR COUNCIL 

The Regulation of the Bar Council (Estatuto da Ordem dos 
Advogados), approved by Law No. 145/2015, of 9 September 
2015, refers to civil liability of attorneys of law and barristers in 
                                                
profissional (Lisboa: Centro de Estudos Judiciários 2017), available at 
http://www.cej.mj.pt/cej/recursos/ebooks/civil/eb_ResponsabilidadeProfissional.pdf.  

3 See Article 11, paragraph (1), of Law no. 49/2004, of 24 April 2004 
4 See Article 11 (2) of Law No. 49/2004, of 24 April 2004. 
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two provisions. In the first place it refers to civil liability of lawyers 
in Article 104. Secondly, it refers to civil liability of intern lawyers 
in Article 196, paragraph (5), sub-paragraph (b).  

Article 104, paragraph (1), provides that every practicing 
lawyer is required to subscribe compulsory insurance. The 
minimum amount of compulsory insurance shall be determined 
by the General Council of the Bar at a fixed amount, equal or 
superior to 250 000 euros 5. Article 104, paragraph (2), provides 
that every practicing lawyer who subscribed compulsory insurance 
is to benefit from a ceiling to his / to her professional liability. The 
maximum amount of professional liability for slight negligence is 
limited to the minimum amount of compulsory insurance.  

It should be emphasized that such a ceiling does not apply 
to cases of either wilful or grossly negligent misconduct.  
Furthermore, it should be emphasized that such a ceiling does not 
apply to cases where the practicing lawyer declared that he did not 
want his or her professional liability to be subject to any limit [see 
Article 104, paragraph (3]].  

1.1.3. CIVIL LIABILITY OF SOLICITOS UNDER THE REGULATION OF 

THE SOLICITOR’S COUNCIL 

The Regulation of the Solicitor’s Council (Estatuto da 
Ordem dos Solicitadores e dos Agentes de Execução), approved by 
Law No. 154/2015, of 14 September 2015, refers to civil liability of 
solicitors in Article 123 and to civil liability of intern solicitors in 
Article 135.  

Article 123 corresponds to Article 104 of the Regulation of 
the Bar Council and Article 135, paragraph (b), corresponds to 
Article 196, paragraph (5), sub-paragraph (b), of the Regulation of 
the Bar Council.  

1.1.4. CASE LAW ON CONTRACTUAL LIABILITY OF ATTORNEYS OF LAW, 
BARRISTERS AND SOLICITORS 

                                                
5 On the interpretation of Article 104 of the Regulation of the Bar Council (Estatuto da 

Ordem dos Advogados), see the judgement of the Portuguese Supreme Court of 14 December 
2016, delivered by Justice António da Silva Gonçalves.  
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With regard to liability in contract of attorneys of law and 
barristers, the Supreme Court has established two fundamental 
principles. In the first place, contractual obligations of attorneys 
only involve a duty of best efforts 6. Secondly, there shall be no 
liability of the lawyer, whenever he takes a decision that is to be 
included in the scope of his prudential, technical autonomy 7 It 
follows that the lawyer will only be held liable if there is either 
intentional or grossly negligent misconduct.  

In many, if not in most cases, the court condemns attorneys 
of law, barristers and solicitors to compensate plaintiffs for 
damages resulting from the loss of a chance 8. 

1.1.5. CASE LAW ON NON-CONTRACTUAL, TORTIOUS LIABILITY OF 
ATTORNEYS OF LAW, BARRISTERS AND SOLICITORS 

With regard to liability in tort, towards third parties, the 
Civil Procedure Code contains a provision holding legal 
practitioners liable for damages resulting from bad faith litigation.  

Article 542 of the Civil Procedure Code defines bad faith 
litigation. “He shall be deemed in bad faith who, either wilfully or 
with gross negligence, files a claim, or opposes a claim, being 
aware of the fact that either the claim or the opposition have no 
legal ground; invokes facts that have not occurred, or have not 
occurred in the way the party at question depicts them, or 
withholds facts that he or she knows have occurred, and are 
relevant to the decision; grossly infringes the duty to co-operate 
with the court; uses the legal process in a way that is manifestly to 
be blamed, with the purpose of achieving an unlawful purpose, of 
preventing the discovery of truth, of making it more difficult for 
the justice to follow its course, or to delay the enforcement of the 
decision”. In keeping with Article 544 of the Civil Procedure Code, 

                                                
6 See, for instance, the judgement of the Portuguese Supreme Court of 30 April 2015, 

delivered by Justice Maria dos Prazeres Beleza, and the judgement of the Portuguese Supreme 
Court of 23 March 2017, delivered by Justice Salazar Casanova.  

7 See the judgement of the Portuguese Supreme Court of 23 March 2017, delivered by 
Justice Salazar Casanova.  

8 See, for instance, the judgement of the Portuguese Supreme Court of 30 April 2015, 
delivered by Justice Maria dos Prazeres Beleza, as well as the judgements of 10 February 2016 
and 30 March 2017, delivered by Justices Gabriel Catarino and Olindo Geraldes, respectively.  
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the attorney of law, barrister or solicitor may be held liable for bad 
faith litigation: Whenever the attorney of law, barrister or solicitor 
of the litigant has been directly and personally responsible for the 
acts showing his or her bad faith, the court shall communicate the 
fact to the Bar Council (Ordem dos Advogados), so as to apply the 
corresponding penalty and do condemn the attorney to satisfy the 
other party on a part of the costs and damages resulting from such 
a litigations 9. 

1.2. LIABILITY OF NOTARIES 

The Regulation of Notaries (Estatuto do Notariado), 
approved by Decree-Law No. 26/2004, of 4 February 2004, 
contains no substantive or procedural provisions on the liability of 
notaries. Article 23, paragraph (1), sub-paragraph (m), requires 
every notary to subscribe a compulsory insurance at a minimum 
amount of 100 000 euros. Article 27-D, paragraph (b), requires 
every intern notary to subscribe a compulsory insurance. Even if 
no fixed amount is defined, it should cover the risks inherent to 
the tasks assigned to him during the internship. 

2. LIABILITY OF BUILDERS, ARCHITECTS AND ENGINEERS 

There is an important difference between the liability of 
both architects and engineers and the liability of builders. Liability 
of architects and engineers results from defects in designing the 
project. Liability of builders results from defects in carrying out 
the project designed by architects and engineers. In spite of the 
fact contractual liability tends to be more important than non-
contractual, tortious liability, architects, engineers and builders 
may be held liable both in contract and in tort.  

2.1. LIABILITY OF BUILDERS 10 

                                                
9 See the judgement of the Portuguese Supreme Court of 2 June 2016, delivered by Justice 

António Joaquim Piçarra.  
10 On the liability of builders, see P. Romano Martinez, Cumprimento defeituoso. Em 

especial, na compra e venda e na empreitada (Coimbra: Livraria Almedina 1994); P. Romano 
Martinez, Direito das obrigações (parte especial). — Contratos — Compra e venda. Locação. 
Empreitada 461 ff.; L. Menezes Leitão, Direito das obrigações, vol. III — Contratos em 
especial 11th. edition (Coimbra: Livraria Almedina 2016); P. de Albuquerque / M. Assis 
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In the case of builders, there is no discussion as to the 
classification of the contract. Contracts to carry out a building 
project qualify as contracts to produce a work (contratos de 
empreitada), in the sense of Article 1207 of the Civil Code.  

Article 1208 of the Civil Code sets the standard according to 
which the contract to produce a work is to be performed. It reads 
that “[t]he contractor must carry out the work in accordance with 
the terms agreed, and without defects that exclude or reduce 
either the value of the work or its suitability for normal use or the 
use set out in the contract”. In the case of builders, the standard in 
Article 1208 of the Civil Code is supplemented by Article 17 of Law 
No. 41/2015, of 3 June 2015, on the exercise of building activities, 
and Article 17 of Law no. 41/2015 reads that builders must carry 
out works under their responsibility conforming to the contract 
and complying with relevant laws and regulations.  

In what concerns liability towards the owner of the work, 
general principles and rules apply.  

The common scheme of remedies provided for in Articles 
798 ff. of the Portuguese Civil Code is supplemented by a specific 
set of four remedies in Articles 1221 and 1222. Article 1221 
recognizes the owner of the work the right to require the 
contractor to eliminate the work’s defects and, in the case 
elimination of the defects is impossible, the right to require the 
contractor to build a new construction. Article 1222 recognizes the 
owner of the work the right to require the contractor to reduce the 
price and the right to terminate the contract. Article 1223 explains 
that neither of the rights provided for in Articles 1221 and 1222 
                                                
Raimundo, Direito das obrigações. Contratos em especial, vol. II — Contrato de empreitada, 
2nd. edition (Coimbra: Livraria Almedina 2013); J. Cura Mariano, Responsabilidade 
contratual do empreiteiro pelos defeitos das obra, 6th. edition (Coimbra: Livraria Almedina 
2015); J. Sinde Monteiro, “Responsabilidade civil do construtor”, in: 16-19 Revista de direito 
e economia (1993) 723-730; A. C. Guedes, “A responsabilidade do construtor no contrato de 
empreitada”, in: Contratos. Actualidade e evolução (Porto: Universidade Católica 1997) 315-
330; P. Romano Martinez, “Compra e venda e empreitada”, in: Comemorações dos 35 anos 
do Código Civil e dos 25 anos da Reforma de 1977, vol. III — Direito das obrigações 
(Coimbra: Coimbra Editora 2006) 235-263; J. L. Bonifácio Ramos, “Responsabilidade civil 
dos intervenientes no processo de construção”, in: Estudos em Homenagem a Miguel Galvão 
Teles, vol. II (Coimbra: Livraria Almedina 2012) 723-745, and H. Sousa Antunes, “A 
responsabilidade civil dos intervenientes no processo de construção”, in: 51 Cadernos de 
direito privado (2015) 3-25. 
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rule out the general provisions on damages. It follows from the 
general provisions that contractual liability of builders depends on 
fault 11, and that fault is presumed 12.  

In what concerns liability towards third parties, there are 
four important things to be stressed. In the first place, the owner 
of the work is not liable for damages caused by the contractor to 
third parties. In fact, non-contractual, tortious liability for the 
behaviour of others depends on subordination 13, and there is no 
subordination in the relationship between the owner of the work 
and the contractor 14. Secondly, builders may be held liable for 
damages caused to third parties having a particular, specific 
connection with the owner of the work, for they have purchased 
the building from him. Thirdly, builders may be held liable for 
damages caused to third parties having no connection whatsoever 
with the owner of the work. Fourthly, and finally, it should be 
stressed that builders cannot be exempted from liability by 
arguing that either the architecture or the engineering project was 
defective. In that case, they must inform the owner of the work of 
the defect, and they will only be exempted from liability if the 
owner confirms that the work is to be carried out in conformity 
with the defective project 15. 

— As to liability for damages caused to third parties 
having a particular, specific connection with the owner of the 
work (i.e., as to liability towards acquiring third parties): 

Builders’ liability towards acquiring third parties results 
from Article 1225 of the Civil Code: “If the purpose of the contract 
is the construction, modification or repair of buildings or other 
real estate intended by its nature for long-term use and, within 
five years counting from delivery, or in the course of the agreed 
guarantee period, the work, due to a defect in […] the 

                                                
11 See Portuguese Civil Code, Article 798.  
12 See Portuguese Civil Code, Article 799 (1).  
13 See Portuguese Civil Code, Article 500 (1).  
14 See J. Sinde Monteiro, “Responsabilidade civil do construtor”, at 726.  
15 See, for instance, the judgement of the Portuguese Supreme Court of 29 May 2012, 

delivered by Justice Alves Velho.  
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construction, modification or repair […] totally of partially falls 
down, or risks of falling down, or at least presents grave, serious 
defects, the contractor is responsible for the damage sustained by 
the owner of the work as well as by the damage sustained by any 
acquiring third party”. It is submitted that such a liability results 
from the principle according to which acquiring third parties are 
to be treated as the owner of the work himself 16. Therefore, 
builders’ liability towards acquiring third parties qualifies as 
contractual liability 17. 

— As to liability for damages caused to third parties 
having no connection with the owner of the work:  

In the absence of particular, specific principles, Article 483 
(1) of the Civil Code applies: “Whoever, whether by wilful 
misconduct (dolus) or by negligence unlawfully infringes the 
rights of another person or any legal provision intended to 
safeguard the interests of others must compensate the injured 
party for damage arising from such violation”.  

It should be emphasized that laws and regulations 
applicable to builders frequently qualify as legal provisions 
intended to safeguard the interests of others, and that, even it 
there is no specific law or regulation, the doctrine of the 
Verkehrssicherungspflichten applies. If a builder, by his activity or 
through his property, “establishes in everyday life a source of 
potential danger which is likely to affect the interests and rights of 
others”, he is “obliged to ensure their protection against the risks 
thus created by him” 18.  

Furthermore, in the case of urban projects (operações 
urbanísticas), Article 483 of the Civil Code is supplemented by 
Article 100-A of Decree-Law No. 555/99, of 16 December 1999, as 
amended by Decree-Law No. 136/2014, of 9 September 2014. 

                                                
16 See, for instance, the judgement of the Portuguese Supreme Court of 29 May 2012, 

delivered by Justice Alves Velho.  
17 See, for instance, H. Sousa Antunes, “A responsabilidade civil dos intervenientes no 

processo de construção”, at 9.  
18 See B. S. Markesinis / H. Unberath, The German Law of Torts. A Comparative 

Treatise, 86.  
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Decree-Law No. 555/99, of 16 December 1999, refers to the 
legal framework of building (regime jurídico da edificação e da 
construção), and applies to all urban projects (operações 
urbanísticas). Article 2, paragraph (j), of Decree-Law No. 555/99 
contains a broad definition of urban projects (operações 
urbanísticas) comprehending virtually all acts aimed at building 
using buildings, or using the soil, and Article 100-A (1), states a 
general principle—all legal persons that violate the duties inherent 
to their activity, arising either from contract, from the law of from 
applicable regulations, are to be held liable for damages caused to 
third parties, as well as for the costs of restoring the situation 
which would exist if the urban order (ordem urbanística) had not 
been violated.  

It should be emphasized that liability under Article 100 (1) 
of Decree-Law No. 555/99 is fault-based, subjective liability. 
Article 100 (1) explicitly refers to wilful misconduct and 
negligence. Such fault-based, subjective liability is to affect 
virtually all persons responsible for the urban project. They will be 
held joint and severally liable 19.  

Furthermore, it should be emphasized that builders may be 
subject to liability under Articles 492 (1) and (2) and 493 (1) of the 
Portuguese Civil Code.  

Article 492 (1) reads that “[t]he owner of a building, or any 
other facility, which falls down due to a construction or 
maintenance defect, shall be held liable for all damage caused 
[…]”. The contractor may be held liable under Article 492 (1), for 
instance, if a scaffold falls down 20. Article 492 (2) reads that “[i]f 
the damage is caused by a maintenance defect, only the person 
under a statutory or contractual duty to maintain the building 
shall be held liable”, and the contractor may be the person under a 
duty to maintain the building. Article 493 (1) reads that, 
“[w]hoever detains movable or immovable things, and is bound to 

                                                
19 See Decree-Law No. 555/99, of 16 December 1999, as amended by Decree-Law No. 

136/2014, of 9 September 2014, Article 100-A (2), (3) and (4).  
20 The example has been taken from J. Sinde Monteiro, “Responsabilidade civil do 

construtor”, at 727 (fn. 9).  
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supervise them, as well as whoever is bound to supervise animals, 
shall be held liable for any damage caused by such things, or by 
such animals […]”, and the contractor may detain immovable 
things, and be bound to supervise them. Article 493 (2) reads that, 
“[w]hoever causes damage to another person when performing a 
dangerous activity, is bound to make compensation for such a 
damage, unless he demonstrates he has taken all reasonable steps 
to prevent it”, and the building activity may qualify as dangerous.  

Compensation to the owner of the work, as well as to any 
acquiring third party, may comprehend both pecuniary loss and 
non-pecuniary loss. In the case of non-pecuniary loss, it may 
include damages arising from impediments to the use of the 
building 21. 

Article 11 of Law No. 41/2015 requires builders either to 
have an economical and financial capacity that guarantees 
performance of the contract or to subscribe a third party insurance 
that covers liability for the consequences of defective performance. 
Article 19 extends the rule to cases where builders are organized in 
joint ventures. 

2.2. LIABILITY OF ARCHITECTS AND ENGINEERS 

In what concerns architects and engineers, there is a 
discussion as to the classification of the contract. It has been 
argued that the contract to design a project qualifies as a contract 
to produce a work. Article 1207 of the Civil Code define contract to 
produce a work as “the contract under which one of the parties 
undertakes the obligation to carry out a certain work for the other, 
for a determined price”, and it has been argued that both 
corporeal and non-corporeal, intellectual works would fall within 
the scope of the legal definition 22. It has been argued, however, 
that the contract to design a project never qualifies as a contract to 

                                                
21 See, for instance, the judgement of the Portuguese Supreme Court 14 December 2016, 

delivered by Justice Tomé Gomes. 
22 See A. Ferrer Correia / M. H. Mesquita, “Anotação [ao acórdão do Supremo Tribunal de 

Justiça de 3 de Novembro de 1983]”, in: 45 Revista da Ordem dos Advogados (1985) 129-158, 
followed by J. Brito Pereira, “Do conceito de obra no contrato de empreitada”, in: 54 Revista 
da Ordem dos Advogados (1994) 569-622.  
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produce a work, for work in the sense of Article 1207 could only be 
a corporeal, material work 23. The Portuguese Supreme Court 
seems to favour the second approach 24. Contracts of architects 
and engineers to design a project would be contracts for the 
provision of services, in the sense of Article 1154 of the Civil Code. 
In both cases, one of the parties,—the architect or engineer,—
undertakes to provide the other party with a given result from his 
or her intellectual work. In spite of the fact they are contracts for 
the provision of services, and contracts for the provision of 
services can take the form of mandate, deposit and contracts to 
produce a work, the Supreme Court holds that contracts of 
architects and engineers are not contracts to produce a work.  

In what concerns contractual and non-contractual, tortious 
liability of both architects and engineers, general principles and 
rules are supplemented by Law No. 31/2009, of 3 July 1999, as 
amended by Law No. 40/2015, of the 1st. June 2015, and by 
Decree-No. 555/99, of 16 December 1999, as amended by Decree-
Law No. 136/2014, of 9 September 2014.  

Law No. 31/2009 refers to the professional qualification 
required to all persons responsible for designing building projects.  

Article 4 (1) of Law No. 31/2009 requires building projects 
to be subscribed either by architects or by engineers, and Article 4 
(2) requires them to associate in a project team (equipa de 
projecto). Article 19 (1) of Law No. 31/2009 holds architects and 
engineers liable for all damages caused to third parties as a result 
their own conduct. In accordance with the general principle in 
Article 483 of the Portuguese Civil Code, liability under Article 19 
(1) of Law No. 31/2009 depends on fault—architects and 
engineers are to be held liable for negligent infringements of their 
professional duties, and for negligent infringements only. Article 
19 (1) of Law No. 31/2009 and Article 100-A (1) of Decree-Law No. 
                                                

23 See J. M. Antunes Varela, “Parecer”, in: 45 Revista da Ordem dos Advogados (1985) 
159-197, followed by P. Romano Martinez, Direito das obrigações (parte especial). — 
Contratos — Compra e venda. Locação. Empreitada, 2nd. edition (Coimbra. Livraria 
Almedina 2001) 386-393.  

24 See, for instance, the judgement of 14 December 2016, delivered by Justice Tomé 
Gomes.  
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555/99 specify that relevant professional duties may arise from 
contract, from the law and from regulations, including technical 
regulations. Article 100 (2), (3) and (4) of Decree-Law No. 555/99 
makes it clear that all persons involved,—architects, engineers, 
and builders,—may be held joint and severally liable. 
Furthermore, Article 19 (2) of Law No. 31/2009 holds architects 
and engineers liable for all damages caused to third parties as a 
result of their helpers’ or auxiliaries’ behaviour. Whereas 
architects’ and engineers’ liability for their own conduct depends 
on fault, liability for the conduct of their helpers and auxiliaries 
does not. Liability under Article 19 (2) of Law No. 31/2009 is no-
fault, strict liability.  

Finally, Article 19 (4) makes it clear that architects and 
engineers may be held liable for damages caused to acquiring 
third parties 25. It has been argued that Article 19 (4) of Law No. 
31/2009 aims at extending liability of builders for constructions 
intended for long-term use, as provided for in Article 1225 of the 
Civil Code, to architects and engineers. Article 1225 reads that, “if 
the purpose of the contract is the construction, modification or 
repair of buildings or other real estate intended by its nature for 
long-term use and, within five years counting from delivery, or in 
the course of the agreed guarantee period, the work, due to a 
defect in […] the construction, modification or repair […] totally of 
partially falls down, or risks of falling down, or at least presents 
grave, serious defects, the contractor is responsible for the damage 
sustained by the owner of the work as well as by the damage 
sustained by any acquiring third party”. Article 19 (4) of Law No. 
31/2009 would extend no fault, strict liability for defects in the 
execution of the works to defects in the very conception and 
design; it would extend no fault, strict liability of builders to 
architects and engineers, and it would extend no fault, strict 
liability towards the owner of the work to any acquiring third 
party 26. In spite of the fact the argument is appealing, it is 
                                                

25 On the interpretation of Article 19 of Law No. 31/2009, of 3 July 1999, see J. L. 
Bonifácio Ramos, “Responsabilidade civil dos intervenientes no processo de construção”, in: 
Estudos em Homenagem a Miguel Galvão Teles, vol. II (Coimbra: Livraria Almedina 2012) 
723-745, at 733, and H. Sousa Antunes, “A responsabilidade civil dos intervenientes no 
processo de construção”, in: 51 Cadernos de direito privado (2015) 3-25, at 20-21.  

26 See J. L. Bonifácio Ramos, “Responsabilidade civil dos intervenientes no processo de 
construção”, at 733.  
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disputed whether liability of architects and engineers under Law 
No. 31/2009 really corresponds to Article 1225 of the Civil Code. 
While liability of builders may as well be no-fault, strict liability, it 
is far from clear whether liability of architects and engineers, for 
defective design, should be strict, i.e., independent from the 
infringement of professional standards 27.  

The Regulation of the Architects Council (Estatuto da 
Ordem dos Arquitectos) 28 explicitly provides for an obligation of 
the fully established architects to take out compulsory insurance 
for damages arising from the exercise of their profession 29. The 
Regulation of the Engineers Council (Estatuto da Ordem dos 
Engenheiros) 30 does not explicitly provide for such a duty. Article 
24 of the Regulation however rules that trainee engineers are not 
required to take out insurance, and by ruling that trainee 
engineers are not, it suggests that fully established engineers are 
required to take out compulsory insurance for damages resulting 
from the exercise of their profession. That suggestion is 
confirmed, both in respect of architects and engineers, by Article 
24 of Law No. 31/2009.  

3. LIABILITY OF COMPANIES’ DIRECTORS 31 

                                                
27 See H. Sousa Antunes, “A responsabilidade civil dos intervenientes no processo de 

construção”, at 21.  
28 Approved by Decree-Law No. 176/98, of 3 July 1998, and amended by Law No. 

113/2015, of 28 August 2015.  
29 See the Regulation of the Architects Council (Estatuto da Ordem dos Arquitectos), 

Article 51.—If follows, however, from Article 8 (9) that the the duty to take out compulsory 
insurance does not apply during internship, unless the practice of professional acts is allowed.  

30 Approved by Decree-Law No. 119/92, of 30 June 1992, and amended by Law No. 
123/2015, of 2 September 2015.  

31 On the liability of companies’ directors, see A. Menezes Cordeiro, Da responsabilidade 
civil dos administradores das sociedades comerciais (Lisboa: Lex 1996); J. M. Coutinho de 
Abreu, Responsabilidade civil dos administradores de sociedades, 2nd. edition (Coimbra: 
Livraria Almedina 2010); M. Carneiro da Frada, “A responsabilidade dos administradores na 
insolvência”, in: 66 Revista da Ordem dos Advogados (2006) 653-702 = in: Manuel Carneiro 
da Frada, Forjar o direito (Coimbra: Livraria Almedina 2015) 413-457; P. Pais de 
Vasconcelos, “Responsabilidade civil dos gestores das sociedades comerciais”, in: 1 Direito 
das sociedades em revista (2009)  11-32; C. Serra, “The Portuguese Classification of 
Insolvency of a Comparative Perspective”, in: R. Parry (ed.), Papers from the INSOL Europe 
Academic Forum / Milan Law School Joint Insolvency Conference, University of Milan Law 
School, Milan, Italy, 31 March-1 April 2011 2011, 3-16; R. Pinto Duarte, “Responsabilidade 
dos administradores: coordenação dos regimes dos Código das Sociedades Comerciais e do 
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In addition to the general provisions in the Civil Code, the 
Companies Act32 establishes three particular, specific provisions 
on the liability of directors.  

In the first place, Article 72 of the Companies Act considers 
the “internal” liability of directors towards the company33. Even 
though there is a discussion as to the nature of directors’ duties 
towards the corporation, there is no discussion as to the nature of 
director’s liability for the infringement of contractual and 
statutory duties—directors’ liability towards the company is 
contractual liability. Therefore, Article 72 of the Companies Act is 
a specification, and no more than a specification, of the general 
provisions in Articles 798 and 799 of the Civil Code. In the second 
place, Articles 78 and 79 of the Companies Act consider the 
“external” liability of directors towards third parties.  

Article 79 has a broader, more comprehensive scope, 
applying to damages caused to any third party. It contains a 
reference, and no more than a reference, to the general provisions 
on civil liability—it gives any third party, such as, for instance, any 
creditor everything the general provisions on civil liability would 

                                                
Código da Insolvência e da Recuperação de Empresas”, in: C. Serra (ed.), III Congresso de 
direito da insolvência (Coimbra: Livraria Almedina 2015) 151-173 = in: R. Pinto Duarte, 
Escritos jurídicos vários 2000-2015 (Coimbra: Livraria Almedina 2015) 731-750; N. M. Pinto 
Oliveira, Responsabilidade civil dos administradores. Entre direito civil, direito das 
sociedades e direito da insolvência (Coimbra: Coimbra Editora 2015); A. Perestrelo de 
Oliveira, Manual de governação das sociedades (Coimbra: Livraria Almedina 2017); J. M. 
Coutinho de Abreu, “Direito das sociedades e direito da insolvência: interacções”, in: C. Serra 
(ed.), IV Congresso de direito da insolvência (Coimbra: Livraria Almedina  2017) 181-192; M. 
Carneiro da Frada, “A responsabilidade dos administradores perante os credores entre o 
direito das sociedades e o direito da insolvência”, in: C. Serra (ed.), IV Congresso de direito da 
insolvência (Coimbra: Livraria Almedina  2017) 193-202.  

32 Código das Sociedades Comerciais, approved by Decree-Law No. 262/86, of 2 
November 1986, and amended, for the last (38th.) time, by Decree-law No. 89/2017, of 28 
July 2017.  

33 In keeping with the official translation of the Companies Act, available at the website of 
the Securities’ Commission (Comissão do Mercado de Valores Mobiliários), Article 72 (1) 
reads “managers or directors shall be responsible for damages caused by acts or omissions 
resulting from dereliction of their legal or contractual duties, unless the managers or directors 
can prove that they did not act willfully or maliciously” (see 
http://www.cmvm.pt/en/Legislacao/LegislacaoComplementar/EmitentesOfertasInformcaoV
aloresMobiliarios/Pages/Commercial-Company-Act.aspx?v=). It is submitted that the word 
maliciously is misleading, for it suggests something that goes beyond mere negligence, and 
nothing more than negligence is required by Article 72.  
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give him 34. Article 78 has a stricter scope, applying only to 
damages caused to creditors. It contains more than a reference to 
the general provisions—it gives creditors, and creditors only, more 
than the general provisions on civil liability would give them. In 
keeping with Article 78 of the Companies Act, directors are liable 
towards creditors for all damage resulting from the infringement 
of either contractual or statutory duties intended to safeguard the 
interests of creditors, if, as a consequence of such an infringement, 
the company becomes unable to pay its debts 35.  

In what concerns liability of directors towards third parties, 
the Companies Act is to be read in conjunction with the Insolvency 
Act 36. Article 186 of the Insolvency Act refers to the so-called 
classification of insolvency 37. Insolvency may be qualified as 
“guilty” or “not guilty” (accidental or random insolvency). “[T]he 
classification of insolvency as guilty implies that the court 
identifies a fault committed [by the debtor or, in the case of 
companies,] by the company’s directors and a link between this 
fault and the company’s insolvency or its aggravation” 38. In spite 
of the fact the word “guilty” may cause some confusion,— for is 

                                                
34 See Companies Act, Article 79 (1): “managers or directors are also generally [liable] to 

the partners and third parties for damages resulting directly from the exercise of their duties” 
(translation available at: 
http://www.cmvm.pt/en/Legislacao/LegislacaoComplementar/EmitentesOfertasInformcaoV
aloresMobiliarios/Pages/Commercial-Company-Act.aspx?v=).  

35 In keeping with the official translation of the Companies Act, available at the website of 
the Securities’ Commission (Comissão do Mercado de Valores Mobiliários), Article 78 (1) 
reads: “managers or directors shall be [liable] to the company’s creditors if, because they 
wilfully ignore the provisions set forth by law or in the articles of association, designed to 
protect the company’s assets, these become insufficient to pay for the company’s debt” 
(translation available at: 
http://www.cmvm.pt/en/Legislacao/LegislacaoComplementar/EmitentesOfertasInformcaoV
aloresMobiliarios/Pages/Commercial-Company-Act.aspx?v=). It is submitted that the word 
wifully is misleading, for it suggests that wiful misconduct (dolus) is required, and nothing 
more than mere negligence is required by Article 78 (1).  

36 Código da Insolvência e da Recuperação de Empresas, approved by Decree-Law No. 
53/2004, of 18 March 2004, and amended for the last (11th.) time by Law No. 8/2018, of 2 
March 2018.  

37 See, for a concise presentation in English of the relevant principles and rules, C. Serra, 
“The Portuguese Classification of Insolvency from a Comparative Perspective”, in: R. Parry 
(ed.), The Reform of International Insolvency Rules at European and National Level 
(Nottingham / Paris: INSOL Europe 2011) 3-16. 

38 See C. Serra, “The Portuguese Classification of Insolvency from a Comparative 
Perspective”, at 3.  
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may suggest that all types of fault are relevant, irrespectively of the 
debtor’s or directors’ degree of fault,— the fault committed must 
be either wilful or, at least, grossly negligent. In keeping with 
Article 186, Article 189 (2) (a) of the Insolvency Act explicitly 
includes directors among the persons affected by the classification 
of insolvency, and Article 189 (2) (e) and (4) reads that all persons 
affected are to be held joint and severally liable for all damage to 
creditors resulting from insolvency.  

The provisions in both the Companies Act and the 
Insolvency Act apply, for instance, to cases where the director fails 
to file for insolvency. In fact, Articles 18 and 19 of the Insolvency 
Act requires companies’ directors to file for insolvency within 30 
days counting from the moment they become aware of insolvency, 
and failure to comply with the duty to file for insolvency triggers 
directors’ liability for damages to creditors resulting from the 
deepening of insolvency 39.  

4. LIABILITY OF COMPANIES’ AUDITORS 40 

                                                
39 See, for instance, N. M. Pinto Oliveira, “Responsabilidade civil dos administradores pela 

violação do dever de apresentação à insolvência”, in: 2 Revista de direito comercial (2018), at 
https://static1.squarespace.com/static/58596f8a29687fe710cf45cd/t/5ac6834b562fa7ae6133
269f/1522959182313/2018-12.pdf >.  

40 On the liability of auditors, see M. Carneiro da Frada, Uma “terceira via” no direito da 
responsabilidade civil? O problema da imputação dos danos causados a terceiros por 
auditores de sociedades (Coimbra: Livraria Almedina 1997); M. Carneiro da Frada, Teoria da 
confiança e responsabilidade civil (Coimbra: Livraria Almedina 2004) 180 ff., 392 (footnote 
399), 686 (footnote 745), 644 (footnote 695) and 750 (footnote 829); L. Menezes Leitão, “A 
responsabilidade civil dos auditores de uma sociedade cotada”, in: 65 Revista da Ordem dos 
Advogados (2005), 663-675 = available at: WWW: < 
https://portal.oa.pt/comunicacao/publicacoes/revista/ano-2005/ano-65-vol-iii-dez-
2005/doutrina/luis-manuel-teles-de-menezes-leitao-a-responsabilidade-civil-do-auditor-de-
uma-sociedade-cotada/ >; M. Carneiro da Frada, Direito civil. Responsabilidade civil. O 
método do caso (Coimbra: Livraria Almedina 2006) 111-114; M. Azevedo de Almeida, “A 
responsabilidade civil perante os investidores por realização defeituosa de relatórios de 
auditoria, recomendações de investimento e relatórios de notação de risco”, 49 Cadernos da 
Comissão do Mercado de Valores Mobiliários (2010) 9-31; M. Azevedo de Almeida, A 
responsabilidade civil por prospecto no direito dos valores mobiliários (Coimbra: Faculdade 
de Direito da Universidade de Coimbra 2014); C. Ferreira de Almeida, “Normas de imputação 
e normas de protecção no regime da responsabilidade civil pela informação nos mercados de 
valores mobiliários”, in: 8 Direito das sociedades em revista (2016), 15-31; J. Melo Rodrigues 
/ J. Ferreira, “Responsabilidade pelo conteúdo do prospecto. O caso específico do revisor 
oficial de contas”, in: 55 Cadernos do Mercado de Valores Mobiliários (2016), 167-183; M. 
Carneiro da Frada, “Responsabilidade civil de terceiros na formação do contrato — um 
apontamento, nos 50 anos do Código Civil”, in: A. Cardoso Guedes / N. M. Pinto Oliveira 
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In Portugal, assessment of facts relevant to the economic 
and financial situation of the company may be performed either by 
accountants (contabilistas) or by statutory auditors (revisores 
oficiais de contas).  

Each professions are distinct—accountants and statutory 
auditors have different councils, the Council of Accountants 
(Ordem dos Contabilistas Certificados) and the Council of 
Statutory Aufitors (Ordem dos Revisores Oficiais de Contas), and 
each council has a different regulation. The Regulation of the 
Council of Accountants has been approved by Law No. 139/2015, 
of 7 September 2015, and the Regulation of the Council of 
Statutory Auditors has been approved by Law No. 140/2015, also 
of 7 September 2015. For each council has a different regulation, 
accountants and statutory auditors are subject to different 
professional and deontological standards. It is submitted that 
statutory auditors are subject to higher professional standards, for 
the assessment of the facts most important to the economic and 
financial situation of the company is reserved to them.  

Article 115 of the Regulation of the Council of Statutory 
Auditors explicitly refers to the civil liability of statutory auditors. 
Article 115 (1) reads that, “[i]n the exercise of public interest 
functions, statutory auditors shall be held liable to the company 
and to third parties for the damages they cause, either 
intentionally or negligently, under the conditions envisaged in the 
Companies Act and in identical legal provisions relating to any 
other companies or other entities”. It is submitted that the 
reference to the Companies Act is to be interpreted as a reference 
to Article 82 of the Companies Act. Paragraph (1) holds that 
statutory auditors shall be liable to the company and to its 
partners for damages resulting from wilful misconduct or from 
negligence and paragraph (2), that statutory auditors shall be 
liable to the company’s creditors as set forth in Article 78. Article 
115 (2) reads that, “[o]utside of the scope envisaged in the 

                                                
(eds.), Colóquio de direito civil de Santo Tirso. O Código Civil 50 anos depois: balanço e 
perspectivas (Coimbra: Livraria Almedina 2017) 505-512.  
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preceding paragraph, statutory auditors may limit their liability in 
accordance with civil law”.  

If follows from the wording in Article 115 (1) that liability of 
auditors in the exercise of public interest functions is to be 
equated with liability of auditors. The definition of public interest 
functions results from Article 41 of the Regulation of the Council 
of Statutory Auditors. Public interest functions include the audit of 
accounts and related services provided to, companies or other 
entities. Article 42 specifies that  

“[a]uditing activity encompasses the examinations and other services 
related to the accounts of companies or other entities, carried out in 
accordance with prevailing auditing standards, including: 
a) The statutory audit of accounts performed in compliance with legal 
requirements and within the context of the oversight mechanisms of 
the entities or companies which are the object of an audit, in terms of 
which the appointment of a statutory auditor is required;  
b) The audit of accounts carried out in compliance with legal, statutory 
or contractual provisions;  
c) The services related to those referred to in the preceding sub-
paragraphs, when they have a specific or limited objective or scope”. 

The most important case of liability of statutory auditors is 
liability for the prospectus, under Articles 149 to 154 of the 
Securities Code 41.  

Article 134 (1) of the Securities Code reads that “[t]he 
carrying out of any public offer relating to securities should be 
preceded by the disclosure of a prospectus”, and Article 135 
requires the prospectus to contain “complete, true, updated, clear, 
objective and lawful information, necessary to enable the 
addressees to make an informed assessment of the offer, the 
securities concerned thereby and the rights attached thereto, its 
specific characteristics and the assets and liabilities, economic and 
financial position of the issuer or the guarantor, if any, and the 
prospects for the business and earnings of the issuer and the 
guarantor, if any”. Article 149 of the Securities Code contains the 
fundamental norm on liability for the prospectus: !

                                                
41 Código dos Valores Mobiliários, approved by Decree-Law No 486/99, of 21 November 

1999, and amended, for the last (28th.) time, by Law No 104/2017, of 30 August 2017. 
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!
1. The following [persons] are [to be held] liable for damages caused by 
the non-compliance with the contents of the prospectus in accordance 
with the provisions of Article 135, except in the case they prove to have 
acted without fault: !
a) The offeror;  

b) The members of the offeror's management body;  

c) The issuer;  

d) The members of the issuer's management body;  

e) The promoters, in the case of offer for subscription for the 
incorporation of a company;  

f) The members of the auditing body, accounting firms, chartered 
accountants and any other individuals that have certified or, in any other 
way, verified the accounting documents on which the prospectus is 
based;  

g) The financial intermediaries in charge of assisting with the offer;!
h) Any other entities that accept being appointed in the prospectus as 
responsible for any information, forecast or study included in the same. 

2. Fault is judged according to the highest standards of professional 
diligence.!
3. Liability is excluded if any of the individuals mentioned in sub-article 1 
prove that the addressee knew or should have known about the 
shortcoming in the contents of the prospectus on the date of issue of the 
contractual declaration or when the respective cancellation was still 
possible. !
4. Liability is excluded even if damages provided for in paragraph (1) 
result only from the summary of the prospectus, or any translation 
thereof, unless when read together with the other documents that make 
up the prospect, it contains misleading, inaccurate or inconsistent 
references or does not provide key information to allow investors to 
determine whether and when to invest in the securities in question” 42. 

 

In keeping with Article 152, “the compensation should place 
the injured party in the exact situation it would be in if, at the 

                                                
42 See 

http://www.cmvm.pt/en/Legislacao/National_legislation/CodigodosValoresMobiliarios/Pag
es/Title%20III%20-%20Public%20Offers.aspx?v=.  
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moment of acquisition or alienation of securities, the contents of 
the prospectus had been in accordance with the provisions of 
Article 135”. 

The Regulation of the Council of Accountants (Estatuto da 
Ordem dos Contabilistas Certificados) requires accountants and 
accountant firms to take out compulsory insurance for damages 
arising from the exercise of their profession43. In the case of 
accountants, the minimum amount of compulsory insurance is of  
50 000 euros 44. In the case of accountant firms, the minimum 
amount of compulsory insurance is of 150 000 euros 45. The 
Regulation of the Council of Statutory Auditors (Estatuto da 
Ordem dos Revisores Oficiais de Contas) also requires auditors 
and audit firms to take out compulsory insurance. In the case of 
auditors, the minimum amount of compulsory insurance is of 500 
000 euros for each unlawful act 46 and, in the case of audit firms, 
that minimum amount is of 500 000 euros multiplied by the 
number of statutory auditors forming part of the firm 47. In what 
concerns accountants, the provisions referring to compulsory 
insurance do not apply during internship 48. In what concerns 
statutory auditors, the provisions referring to compulsory 
insurance do apply during internship, albeit in a modified form—
the minimum amount of insurance must be proportionate to the 
type of acts the intern auditor is allowed to practice 49.!

                                                
43 See Regulation of the Council of Accountants (Estatuto da Ordem dos Contabilistas 

Certificados), Article 70 (4), as to accountants, and Article 121, at to accountant firms.  
44 See Regulation of the Council of Accountants (Estatuto da Ordem dos Contabilistas 

Certificados), Article 70 (4). 
45 See Regulation of the Council of Accountants (Estatuto da Ordem dos Contabilistas 

Certificados), Article 121 (2). 
46 See Regulation of the Council of Statutory Auditors (Estatuto da Ordem dos Revisores 

Oficiais de Contas), Article 87 (1). 
47 See Regulation of the Council of Statutory Auditors (Estatuto da Ordem dos Revisores 

Oficiais de Contas), Article 87 (2).  
48 See Regulation of the Council of Accountants (Estatuto da Ordem dos Contabilistas 

Certificados), Article 26 (6).  
49 See Regulation of the Council of Statutory Auditors (Estatuto da Ordem dos Revisores 

Oficiais de Contas), Article 159 (7). 
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5. LIABILITY OF CREDIT RATING AGENCIES 50 

Credit rating agencies are to comply with both European 
and Member State’s rules. 

At the European level, Regulation (EC) No 1060/2009, of 
16 September 2009, as amended by Regulation (EU) No 513/2011, 
of 11 May 2011, and by Regulation (EU) No 462/2013, of 21 May 
2013, requires credit rating agencies to “adopt, implement and 
enforce adequate measures to ensure that the credit ratings and 
the rating outlooks it issues are based on a thorough analysis of all 
the information that is available to it and that is relevant to its 
analysis according to the applicable rating methodologies” 51. 
Furthermore, it requires credit rating agencies to “adopt all 
necessary measures so that the information it uses in assigning 
credit ratings and rating outlooks is of sufficient quality and from 
reliable sources 52 and to “use rating methodologies that are 
rigorous, systematic, continuous and subject to validation based 
on historical experience, including back-testing” 53. 

Regulation (EU) No 513/2011, of 11 May 2011, added Annex 
III to Regulation (EC) No 1060/2009. In accordance with point 42 
of Annex III 54, “[t]he credit rating agency infringes Article 8(2) 
by not adopting, implementing or enforcing adequate measures to 
ensure that the credit ratings and rating outlooks it issues are 
based on a thorough analysis of all the information that is 
available to it and that is relevant to its analysis according to the 
applicable rating methodologies”. In keeping with point 43 of 
Annex III, “[t]he credit rating agency infringes Article 8(3) by not 
using rating methodologies that are rigorous, systematic, 
continuous and subject to validation based on historical 
experience, including back-testing”. If credit rating agencies 

                                                
50 On the liability of credit rating agencies under European and Portuguese law, see 

especially M. Carneiro da Frada, A responsabilidade civil das agências de notação de risco 
(rating) — Ensaio de construção dogmático-crítica (Coimbra: Livraria Almedina 2018).  

51 See Regulation (EC) No 1060/2009 of the European Parliament and of the Council of 16 
September 2009 on credit rating agencies, Article 8 (2), as amended by Regulation (EU) No 
462/2013 of the European Parliament and of the Council of 21 May 2013.  

52 Regulation (EC) No 1060/2009, Article 8 (2) — as amended by Regulation (EU) No 
462/2013. 

53 Regulation (EC) No 1060/2009, Article 8 (3). 
54 As amended by Annex II of Regulation (EU) No 462/2013. 
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commit the infringements listed in Annex III, Article 35a (1) of 
Regulation No 1060 / 2009 55 applies: “Where a credit rating 
agency has committed, intentionally or with gross negligence, any 
of the infringements listed in Annex III having an impact on a 
credit rating, an investor or issuer may claim damages from that 
credit rating agency for damage caused to it due to that 
infringement.”  Investors may claim damages “where [they] 
establish[] that [they have] reasonably relied […] on a credit rating 
for a decision to invest into, hold onto or divest from a financial 
instrument covered by that credit rating” 56. 

It follows from Article 35a of Regulation (EC) No 
1060/2009, as amended in 2013, that liability under European 
law “does not exclude further civil liability claims in accordance 
with national law” 57. Article 485 of the Portuguese Civil Code 
states the principle according to which liability for information is 
exceptional. In spite of its text, Article 485 is to be interpreted as a 
“declarative rule” 58, allowing contractual and non-contractual, 
tortious claims resulting from general principles and rules, such as 
from Article 483 59.   

It has been suggested that agencies’ liability for careless, 
negligent ratings could result from the general principles on non-
contractual, tortious liability. Article 8 of Regulation (EC) No 
1060/2009, of 16 September 2009, as amended by Regulation 
(EU) No 513/2011, of 11 May 2011, and by Regulation (EU) No 
462/2013, of 21 May 2013, could be interpreted as statutory 
provisions intended to safeguard the interests of investors60.  

                                                
55 Inserted by Article 1 of Regulation (EU) No 462/2013. 
56 Regulation (EC) No 1060/2009, as amended by Regulation (EU) No 462/2013, Article 

35a (3) 
57 Regulation (EC) No 1060/2009, as amended by Regulation (EU) No 462/2013, of 21 

May 2013, Article 35a (3).  
58 See J. F. Sinde Monteiro, Responsabilidade por conselhos, recomendações ou 

informações (Coimbra: Livraria Almedina 1990) 339-345. 
59 See J. F. Sinde Monteiro, Responsabilidade por conselhos, recomendações ou 

informações, at 441-454.  
60 See M. Azevedo de Almeida, “A responsabilidade civil perante os investidores por 

realização defeituosa de relatórios de auditoria, recomendações de investimento e relatórios 
de notação de risco”, 2010 Cadernos da Comissão do Mercado de Valores Mobiliários 9-31, 
at 26-27. 
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In keeping with Article 483 of the Portuguese Civil Code 61, 
credit rating agencies would be held liable for any damage arising 
from such a violation. The reasoning could apply to Articles 7 to 12 
of the Portuguese Securities Code. In accordance with Article 7, all 
information disclosed by rating agencies is to be clear, objective, 
true and up-to-date62.  

If, however, non-contractual, tortious liability is 
inappropriate63, it has been suggested that agencies’ liability for 
careless, negligent ratings could result either from culpa in 
contrahendo, or from contractual or pre-contractual relations 
with protective effects vis-à-vis third parties, or from liability for 
breach of trust 64 65. In spite of the fact the Portuguese Civil Code 
contains no principle or rule corresponding to § 313 (3) of the 
German Civil Code, Portuguese scholars assume that German and 
Portuguese principles and rules on pre-contractual and 
contractual relations are equivalent 66. 

Under Portuguese law, as under German law, an obligation 
with duties to protect the rights and interests of the other party 
may come into existence in relation to persons who are not 
themselves intended to be parties of the contract. In this 

                                                
61 Portuguese Civil Code, Article 483 (1): “Whoever, whether by wilful misconduct (dolus) 

or by negligence unlawfully infringes the rights of another person or any legal provision 
intended to safeguard the interests of others must compensate the injured party for damage 
arising from such violation”. 

62 See M. Azevedo de Almeida, “A responsabilidade civil perante os investidores por 
realização defeituosa de relatórios de auditoria, recomendações de investimento e relatórios 
de notação de risco”, at 15-16. 

63 See M. Carneiro da Frada, “Sociedades e notação do risco (rating) — a protecção dos 
investidores” in: II Congresso Direito das Sociedades em Revista (Coimbra: Livraria 
Almedina 2012) 341-346, at 343-344.  

64 M. Carneiro da Frada, “Sociedades e notação do risco (rating) — a protecção dos 
investidores”, at 345. 

65 The term “liability from breach of trust” [suggested, for instance, by P. Widmer, “[The 
Concept of Unlawfulness:] Function and Relevance under Swiss Law”, in: H. Koziol (ed.), 
Unification of Tort Law: Wrongfulness (The Hague: Kluwer Law International 1998) 115-
127)] requires an explanation: in referring to liability for breach of trust we intend to refer to 
“responsabilidade pela confiança”, “responsabilità dall’affidamento” or Vertrauenshaftung 
[for a comprehensive analysis of liability for breach of trust, see M. Carneiro da Frada, Teoria 
da confiança e responsabilidade civil (Coimbra: Livraria Almedina 2004)].  

66 See, for example, A. Menezes Cordeiro, Da modernização do direito civil, I. — Aspectos 
gerais (Coimbra: Livraria Almedina 2004) 111-113; A. Menezes Cordeiro, Tratado de direito 
civil português, II. — Direito das obrigações, I. — Introdução. Sistemas e direito europeu das 
obrigações. Dogmática geral (Coimbra: Livraria Almedina 2009) 83-84; N. M. Pinto 
Oliveira, Princípios de direito dos contratos (Coimbra: Coimbra Editora 2011) 168-172.  
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particular, specific case, liability would be justified by the fact that 
credit rating agencies, by laying claim to a particularly high degree 
of trust, substantially influence the conclusion of the contract67.  

It follows that, under Portuguese law, [as well as under 
German law,] general principles and general rules relating to 
liability for breach of trust would apply. Furthermore, it has been 
suggested that is some specific sectors, where there are 
particularly intense social and economic reasons to protect 
reliance, liability for breach of trust might go as far as to protect 
third parties, even if they cannot be determined in advance from 
the perspective of the agent 68. It is submitted that such a 
reasoning would apply to liability for credit ratings. 

6. LIABILITY OF MEDICAL PRACTICIONERS 

In the first place, there is an important distinction between 
medical practice in public hospitals and medical practice in 
private hospitals. In public medicine, i.e., in the case of medical 
practice in public hospitals, the administrative courts are 
competent and the law concerning non-contractual, tortious 
liability of the State applies (Law No. 67/2007, 31st December) 69. 
In private medicine, judicial courts are competent and the Civil 
Code applies. In most cases, both the parties and the courts refer 
to the principles and rules on contractual liability.  The 
requirements of establishing liability are similar in both 
jurisdictions. There are only some differences concerning burden 
of proof, limitation for action and vicarious liability. In case of 
public medicine, the doctor is only liable in redress and only if he 
acted with gross negligence70; on the other hand, in public 
medicine the patient has the burden of proof, since it is considered 

                                                
67 See German Civil Code, § 311 (3).  
68 See M. Carneiro da Frada, Teoria da confiança e responsabilidade civil, at 743 (fn. 

818).   
 69 The National Health Service is the largest health provider, thus administrative 

courts receive a substantial number of tort cases — see, for example, André Dias Pereira, 
“Responsabilidade civil: O médico entre o público e o privado”, 89 Boletim da Faculdade de 
Direito [da Universidade de Coimbra] (2013) 253-303.  

70 Art. 8 (1) Law No. 67/2007, 31 December. 
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as an extra-contractual relation. In a private law relationship, the 
burden of proving fault is (normally) on the side of the doctor.71  

Secondly, within the sphere of private medicine, there is an 
important distinction between medical practice within and 
without the framework of a contractual relationship between 
doctor and patient. Thirdly, even within the framework of a 
contractual relationship between doctor and patient, there is an 
important distinction between obligations of means and 
obligations of result. Even if there are specific medical procedures, 
such as, for instance, medical analysis or medical tests, which may 
hypothetically be considered, on a case-by-case basis, as 
obligations of result, it is submitted that the physician’s 
obligations are, in general, obligations of means and not of result 
72.  

The standard applied to evaluate medical liability is an 
objective one. Decisive is the competence of the reasonably careful 
and competent practitioner in his area of competence. The 
medical profession has a very relevant role in determining the 
standard of care. First, the decisions of the Medical Association’s 
disciplinary board are normally taken into consideration. 
Secondly, medical expert-witnesses are heard by the judges and 
their opinion is normally respected. Although the patient has in 
general the burden of proof of the failure to comply with the 
standards, in some cases the courts accepted an inversion of the 
burden of proof.73 

                                                
71 Concerning the burden of proof, see: Jorge Ribeiro Faria, O ónus da prova na 

responsabilidade civil médica – reflexões em torno do direito alemão, [2004] Revista da 
Faculdade de Direito da Universidade do Porto, Vol. 1, 117-195. 

72 See A. G. Dias Pereira, Direitos dos pacientes e responsabilidade médica (Coimbra: 
Centro de Direito Biomédico / Coimbra Editora 2015) at 624 ff.  

73 For example: Supreme Court of Justice 24 April 2007 ([2007] CJ-STJ, I, 105-113): 
during an aesthetic surgery arose a serious adverse reaction to anesthesia and the patient 
died. This decision of the Supreme Court is important since it opted clearly for the doctrine 
according to which the inversion of the burden of proof typical on contract law also applies in 
medical contract. The doctors were found liable since they could not prove that the death was 
attributable to an unexpected reaction of the patient’s physiology to the anasthesic drugs, 
rather than to a malperformance of the anesthesic procedure. It had been proved that the 
anesthesist had had no previous contact with the patient and had not read thoroughly her 
medical file. 
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There are only some exceptional cases of strict liability 
(clinical trials74, organ donation75, exposure to radiations76, 
product liability and vicarious liability). 

A No-fault compensation system is not provided, nor being 
discussed at a political level. Some Academics agree with the so-
called Scandinavian model.77 

With regard to the first source of medical liability (technical 
errors), the standard of care can be derived from the actual state 
of medical care.78  

With regard to the second source of medical liability, the 
violation of the rights of patients, Portugal ratified the European 
Convention on Human Rights and Biomedicine. This Convention 
consolidates some Patient’s Rights that were already provided in 
the Criminal Code (e.g., Professional confidentiality, informed 
consent) or other legislation. Previously expressed wishes and the 

                                                
74 Law N.º 21/2014, of 16 April 2104 (Clinical Research Act) (with amendments), Art. 15º, 

1. See for a similar norm in previous legislation - J. C. LOUREIRO/ A. DIAS PEREIRA, 
“Portugal Country Report”, in E. DEUTSCH/ H.L SCHREIBER/ A. SPICKHOFF/ J. 
TAUPITZ, Clinical Trials in Medicine – European Rules on Trial, Springer, 2004, 259-293. 

75 Law nº 12/93, of 22 April 22 1993 (with amendments) (Harvesting and Transplanting 
Human Organs and Tissues) - Article 9 (Right to assistance and compensation). 

76 Art. 178.º of Decree-Law no. 108/2018 applies for private entities and Law 67/2007 risk 
liability of public entities. 

77 Rui Prista Cascão, A Responsabilidade Civil e a Segurança Sanitária, [2004] Lex 
Medicinae – Revista Portuguesa de Direito da Saúde, no. 1., 97-106. This article analyses the 
shifts in medical malpractice in recent years and criticises the dominant approach to 
prevention of medical injury based on deterrence on the provider level. He presents a critique 
to the deterrence-based approach to prevention of medical injury, and points out the 
advantages of a systems approach, where the cooperation of healthcare providers in the 
design of safety strategies achieves a more efficient and pro-active approach to prevent 
medical injury. Several successful examples of liability systems, such as the Scandinavian no-
fault insurance schemes or French law after the 2002 reform, are presented to substantiate 
the advantages of prevention through risk management in a systems approach over 
preventive focus based on deterrence throughout provider specific liability in the context of a 
blame culture. The author concludes by providing some guidelines that are essential to render 
concrete that model of prevention: 1) Shift from provider specific liability towards 
institutional liability of hospitals; 2) Strict liability in case of injury caused by technological 
risks or hospital-acquired infections and 3) Alternative resolution of disputes and non-
litigious, non-adversarial settlement of claims. 

78 J. SINDE MONTEIRO/ M.M. VELOSO, “Portugal”, in M. FAURE/ H. KOZIOL, Cases 
on Medical Malpractice in a Comparative Perspective, Springer, 2001, 172-187. 
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role of the family in the informed consent process should however 
be better clarified by national law. 

Concerning informed consent, Portuguese criminal law, 
similarly to the Austrian criminal law, only aims to protect liberty; 
however, this solution is inconvenient and inadequate for civil law. 
Thus, also physical integrity (and life) are interests protected by 
tort law and both pecuniary and non-pecuniary damage shall be 
compensated in case of violation of informed consent. 

The most important goal of informed consent is that the 
patient has an opportunity to be an informed participant in 
personal health care decisions. It is generally accepted that 
complete informed consent includes a discussion of the following 
elements: a) the nature of the decision/procedure, b) reasonable 
alternatives to the proposed intervention, c) the relevant risks, 
benefits and uncertainties related to each alternative, d) 
assessment of patient understanding and e) the acceptance of the 
intervention by the patient. 

In order for the patient’s consent to be valid, he must be 
considered competent to make the decision (minors and 
incompetent adults are subject to substitute consent) at hand and 
his consent must be voluntary. The informed consent process 
should be seen as an invitation to participate in health care 
decisions. Comprehension on the part of the patient is equally as 
important as the information provided. The discussion should be 
conducted in layperson’s terms and the patient’s understanding 
should be assessed along the way.  

The right to be informed is not unlimited, as there is the 
therapeutic exception, that is, information may remain 
undisclosed if it would endanger the life or health of the patient. 
The patient has not only the right to be informed but also a right 
not to be informed as well (Art 10 (2) Convention on Human 
Rights and Biomedicine). If the danger of not being informed, for 
the patient himself or others, outweigh the benefits, information 
shall be provided. 
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If it is clear that the physician has an obligation to inform, 
there are doubts about how thorough the information shall be.79 

The duty to inform includes risks, secondary effects, 
alternatives and many other subjects that are analysed in detail. 
Therapeutic privilege and the right not to know are also provided 
in the Criminal code and in the Convention on Human Rights and 
Biomedicine, ratified by Portugal in 2001. Consent and refusal of 
treatment are regulated in Portuguese criminal law and civil law: 
there is a right to refuse a treatment even if that leads to death. 
The exceptions to informed consent include emergency and legal 
authorisation (namely compulsory internment of person affected 
by severe mental disorder.80 

In Case Law, it is accepted that medical liability arises not 
only from technical errors but also from failure to inform the 
patient properly or from failure to obtain his informed consent.81 
Two very important decisions were published in the last couple of 
years. 

In the Judgment of the Supreme Court of Justice, of 2 June 
2015 (Maria Clara Sottomayor) fully accepted the liability of the 
defendant for the violation of informed consent and for pecuniary 
damage and non-pecuniary damage, considering the right to self-
determination of the patient in healthcare and the right to physical 
integrity.  

On 22 March 2018, the STJ produced an important ruling 
in an increasingly complex and important field in the life of the 
Portuguese: medical liability for breach of adequate information.82 

                                                
79 PEL/ Barendrecht/ Jansen/ Loos/ Pinna/ Cascão/ van Gulijk, Principles of European 

Law, Service Contracts, 2007, Chapter 7, 837-838. 
80 See André Gonçalo Dias Pereira, O Consentimento Informado na Relação Médico-

Paciente. Estudo de Direito Civil, Coimbra Editora, Centro de Direito Biomédico, 9, 2004. 
81 André Dias Pereira, A Consagração do Direito ao Consentimento Informado na 

Jurisprudência Portuguesa Recente, in Estudos em Homenagem ao Prof. Doutor Guilherme, 
Coordenação de João Loureiro, André Dias Pereira, Carla Barbosa, Vol. 3, Segurança do 
Paciente e Consentimento Informado (Almedina, 2016) 161-179. 

82 A 82 year old woman underwent a perforation of the colon during the accomplishment 
of a colonoscopy. It was established in court that she had previously signed the Informed 
Consent form, stating that she was "fully informed and aware of the risks, complications or 
sequelae that may arise" and that she knew the risks involved in carrying out the examination, 
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The Supreme Court of Justice upheld the conviction 
applied the theory of the lack of informed consent.  

According to the STJ, it was clear from the file that you had 
not been informed that in your case there was a greater risk of 
perforation than normal, given that you had previously been 
operated on with a malignant tumour in the colon, which had 
prevented it from deciding not to take the risks of drilling. And 
this loss of opportunity to decide gave rise to the right to 
compensation. Therefore, the court compensates non-pecuniary 
as well as pecuniary damages. As the patient was retired, there 
was almost no pecuniary damages. The compensation was 
of !28.000,00, since the patient suffered pain during some 
months and had to carry a colostomy bag for several months, 
which unenabled her from social activities.  

Moreover, the court decided there was a contractual 
relationship between the patient and the physician, whose 
purpose is the provision of specific medical services and another 
contractual relationship between the patient and the Hospital, 
which does not involve the provision of medical services in the 
strict sense, we are faced with a situation, called by the doctrine, 
as a "split contract" or autonomous, reason why it was concluded 
by the physician's responsibility based on the lack of informed 
consent of the patient and therefore the Hospital cannot be held 
liable for the conduct of the same physician. In the divided 

                                                
including the possibility of drilling. It has not been established that the doctor has in some 
way negligently performed the examination in question. It has been shown that the 
perforation rate for diagnostic colonoscopies is less than 1% (on the order of 0.1 to 0.8%). And 
it has also been proven that a perforation of the colon during a colonoscopy may not derive 
from any incorrect performance of the physician, but may originate in the colon being in 
certain places with adhesions resulting from previous operations, or even by the configuration 
of the same (angulation), or because there are isolated colon segments that can lead to an 
increase in internal pressure during colonoscopy, all of which are unrelated to the physician's 
performance. The fact is that the perforation had occurred and the patient suffered from pain 
and suffering in the abdomen, and 2 days later she had been re-operated in another health 
institution, having undergone a laparotomy, checking the perforation of the colon and 
performing lateral colostomy. She was hospitalized and intervened two more times and only 
eight months later had her problem solved. The plaintiff asked for a compensation of 100.000 
euros, since the damages she had suffered were the result of the doctor's performance in 
performing the colonoscopy. 
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contract "the clinic only assumes the obligations arising from 
hospitalization (lodging, paramedical care, etc.), while the medical 
service is directly and autonomously celebrated by a physician 
(medical acts). 

The Supreme Court made a strict interpretation of the 
doctrine, since the standard patient criteria was not considered 
enough. The Court decided for the concrete patient criteria, that 
is, the doctor should have explained the concrete risks of the 
concrete patient: a woman, of old age, who had underwent 
previous surgeries, had a much higher risk of perforation. 
Therefore, a general information of that risk was considered not 
valid, therefore the medical intervention was not justified by a 
valid informed consent and therefore the risks that materialized 
shall be compensated by the doctor. This is a leading case in this 
area and quite naturally is creating and important controversy in 
the medical profession. Notably the gastroenterologists are 
changing dramatically the informed consent they provide to their 
patients, giving much more detailed information. This must be 
considered a positive evolution of the law and medicine. 

 
























































































































































